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Parliamentary   Debates. 

LIL  PROCEEDINGS  of  the  Houfe 
^CoMiMONS,  Houfe  of?  E^KS,  and  in  the 
Court  of  Queen's  Bench,  /;/  the  great  Cafe 
of  AS  HBY  and  WHITE,  ^c.  1703, 

1704,  2  &  3  Ann,  Reg. 

MATTHEW  ASHBY,  having  com- 
menced  and  profecuted  an  adtion  at  com- 
mon law,  againft  miliam  White  Mayor 
of  Aylesbury,  and  others,  the  conftables  of  that 
town,  for  refufing  to  receive  his  vote  at  an  eledion 
of  BurgefTes  to  ferve  in  Parliament,  for  faid  borough, 
but  being  cad,  he  brought  a  writ  of  error  into  the 
houfe  of  Lords,  who,  upon  ftrid  examination  of 
witnefles,  and  upon  mature  deliberation,  gave  judg- 
ment in  favour  of  AJhhy,  The  Commons  looking 
upon  thefe  proceedings  as  an  incroachment  on 
their  privileges,  proceeded  as  follows. 

DEBATES  of  the  Houfe  (?/ COMMONS, 
nton  the  great  Qucftion,  whether  an  a^wn 
lies  at  common  law  for  an  Ele£ior,  who  is 
denied  his  vote  for  Members  of  Tarliament. 

Lun^t  17  Die  Januarii^    ^7^3- 

TH  E  houfe  being  informed,  that  there  had 
been  an  extraordinary  judgment  given  in  the 
noufe  of  Lords  upon  a  writ  of  error  from  the  court 
Vol.  IV.  B  of 
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of  Queen's-bench,  in  a  caufe  between  Matthew  Ajhhy 
and  William  White ^  wherein  the  privileges  of  the  houfe 
were  concerned,  appointed  fome  of  their  members 
to  fearch  the  journals  of  the  houle  of  Lords  as  to 
their  proceedings  upon  the  faid  writ  of  error,  and 
to  report  the  fame  to  the  Houfe. 

They  alfo  ordered  the  fame  members  to  inlped 
the  journals  of  the  houfe  of  Lords,  as  to  what  they 
had  done  formerly  in  the  cafe  of  Soame  and  Barnar- 
dijlow,  and  likewife  to  report  that  matter  to  the  houfe. 

Mart  is  18  die  Januarii^   1703. 

The  houfe  ordered,  that  the  members  who  were 
appointed  to  fearch  the  journals  of  the  houfe  of  Lords, 
as  to  their  proceedings  upon  a  writ  of  error  from 
the  court  of  Queen's-bench,  in  the  caufe  between 
AJhby  and  White^  fhould  likewife  fearch  the  feveral 
offices  of  the  court  of  Queen's-bench,  for  the  record 
of  the  judgment,  and  all  other  proceedings  there  in 
that  caufe,  and  report  the  fame  to  the  houfe. 

Jovis  20  die  Jamarii^  ^703. 

Ordered,  that  the  report,  with  relation  to  the 
proceedings  of  the  houfe  of  Lords  and  court  of 
Queen's-bench,  in  the  cafe  of  White  and  y^^, 
fhould  be  made  on  the  morrow  Morning. 

Veneris  21  die  Januarii^  ^7^3- 

Mr.  Freeman  reported,  that  the  members  ap- 
pointed to  fearch  the  Lords  journals,  touching  their 
proceedings  upon  a  writ  of  error  from  the  court  of 
Queen's-bench,  in  a  caufe  between  White  and  AJbhy^ 
and  what  the  Lords  had  done  in  the  cafe  of  Soame 
and  Barnardifton^  had  fearched  the  fame  according- 
ly s  and  he  read  in  his  place  what  they  found  there- 
in, 
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in,  and   he  delivered  the  fame  at  the  table,  where 
the  fame  was  read.     And, 

Mr.  Brewer  alfo  reported,  that  the  members  ap- 
pointed had  alfo  fearched  the  offices  of  the  court  of 
QueenVBench,  for  the  judgment  and  proceedino-s 
there  in  the  cafe  of  Afhhy  and  PFhite,  and  had  ob- 
tained a  copy  of  the  record  of  the  judgment,  which 
he  delivered  in  at  the  table. 

A  C  O  P  Y   of  the  Record  inter  A  s  h  B  y 
&  White,    &  ah 

Placita  coram  Domino  Rege  apud  WeftmonaHerium 
de  Termino  Sandli  Hilarii^  Anno  Regni  Domini 
mmdmi  Tertii,  mmc  Regis  Arglia,  &c.  decir/ia 
tertio^   Rotulo  460. 

^/.r^i/^.A/TATTHEUS  ASHBY  ponit 
i  V  JL  loco  fuo  Robertum  Greenway  junio- 
rem  Attornatum  fuum  verfus  Willidmum  White, 
&  Richardum  Talboys,  Willielmum  Bell,  &  Ri' 
chardum  Heydon,  de  placito  tranfgreffionis  fuper 
Cafum. 

^  y}.  Willlelmus  White,  Richardus  Talboys,  Wil- 
lielmus  Bell,  &  Richardus  Heydon  ponunt  loco  fuo 
Johannen  Burnham  Attornatum  fuum  verfus  Mat- 
theum  Afhby  de  placito  predido. 

^  fs.^  Memorandum  quod  alias  fcilicet  Termino 
fan6li  Michaelis  ultimo  preterito  coram  Domino 
Rege  apud  Weflmonafterium  venit  Mattheus 
Afhby  per  Robertum  Greenway  juniorem  At- 
tornatum fuum  &  protulit  hie  in  Curia  didi  Do- 
mini Regis  tunc  ibidem  quandam  Billam  fuam 
verfus  Willielmum  White,  Richardum  Talboys, 
Willielmum  Bell  &  Richardum  Heydon,  in  cuf- 
todia  Marefchalli  &c.  de  placito  tranfgreffionis  fu- 
per Cafum,  &  funt  pleg.  de  profcquendo  fcilicet 
Johannes   Doe   ^   Richardus   Roe:    qus  quidem 
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Billa  fequitur  in  hsec  verba  ;  fcilicet  Bucks  fT.  Mat- 
theus  Alhby  queritur  de  Willielmo  White,  Richar- 
do  Talboys,  Willielmo  Bell  &  Richardo  Heydon, 
in   cuftodia  Marefchalli  Marefchalfias  Domini  Re- 
gis  coram   ipfo  Rege  de   exiftentibus   pro  eo,  vi- 
delicet quod    cum   vicefimo   fexto  die    Decembris 
Anno   Regni    Domini  Willielmi  Tertii  nunc   Re- 
gis  Anglie    &c.    duodecimo   e    Curia   Cancellarie 
ipfius    Domini    Regis    nunc    apud    Weftmonafte- 
rium  in  Comitatu  Middlefexie  emanavit  quoddam 
breve   ipfius   Domini   Regis  nunc  tunc  Vicecomiti 
Comitatus     Bucks    prediSi     dire6lum,     recitando 
quod  didus  Dominus  Rex  de  adviiamento   &  af- 
fenfu    Concilii    fui   pro    quibufdam   arduis   &    ur- 
gentibus   negotils   eundem  Dominum  Regem   {la- 
tum   &    defenfionem    Regni    lui    Anglie   &   Ec- 
clefie  Anglicane   concernentibus   quoddam    Parlia- 
mentum    iuum    apud    Civitatem    fuam    Weftmo- 
nafterii   fexto   die    Februarii  tunc    proximo   future 
teneri  ordinaverit    &    ibidem  cum   Prelatis   Mag- 
natibus  &  Proceribus  di6li  Regni   fui  colloquium 
habere  &   tradlatum ;    Idem   Dominus   Rex  nunc 
eidem  tunc  Vicecomiti  Comitatus  Bucks   per  dic- 
tum   breve    preccptum    firmiter    injungens    quod 
fadla    Proclamatione    in     proximo    Comitatu    fuo 
poft   receptionem   ejufdem   brevis   tenenda   de    die 
&  loco  predidlis   duos  Milites  gladiis  cin6los  ma- 
gis    idoneos   &    difcretos    Comitatus    predic^i    & 
qualibet  Civitate    Comitatus    lUius    duos   Cives   & 
de  quolibet   Burgo  duos   Burgenfes  de    difcretiori- 
bus   &   magis  fufficientibus   libere   &    indifferent-er 
per    illos    qui    hujufmodi   Proclamation ibus    inter- 
forent  juxta  formam  Statuti  inde  editi   &  provifi 
eligi    &    nomina   eorundem   Militum    Civium    & 
Burgenfium  fic  eligendorum  in  quibufdam  Inden- 
turis   inter   ipfum    tunc   Vicecomitem    &   illos   qui 
hujufmodi   eledtionibus    interforent   inde  conficien- 
dis  licet  hujufmodi  eligendi    prefentes   forent,    vel 
abfentcs,  inferi,  eofque  ad  didos  diem  et  locum  ve- 
nire 
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nire   faceret ;    Ita   quod   iidem    Milites   plenam   & 
fufficientcm    poteftatem    pro    le    &     Communirate 
Comitatus    illius   ac  di(5li    Gives    &  Burgenfes  pro 
fe    &    Communitatibus    Civitatum     &     Burgorum 
predidlorum  divifim  ab    ipfis    haberent  ad    facicm 
dum    &    confentiendum    his   que    tunc   ibidem    de 
communi  Confilio  didli  Regni   ipfius  Domini  Re- 
gis   nunc    (favente    Domino)    condgerint   ordinari 
fuper    negotiis   antedidis,    ita     quod    pro    defedu 
poteftatis     hujufmodi     feu     propter     improvidam 
eledionem   Militum    Civium  aut   Burgenfium  pre- 
didlorum    dida    negoda    infedt.    non    remanerent 
quovifmodo   &  Eled:ionem  illam  in  pleno   Comi- 
tatu    ipfius   tunc    Vicecomitis    fadlam   difiinde   & 
aperte  fub  figillo  fuo  &  figillis  eorum  qui  Eledli- 
onibus  illis  interforent  eidem   Domino  Regi    nunc 
in    Cancellarium    fuum  ad    didos    diem   &  Jocum 
certificaret,    indilate  remittens  eidem   Domino  Re  • 
gi   alteram    partem   Indenturarum  predidarum  ei- 
dem brevi  confutarum  una  cum    brevi  illo  -,  quod 
quidem    breve   poflea    &   ante   predi6tum   fextum 
diem    Februarii    in    brevi    predido    mentionatum, 
fcilicet  vicefimo   nono   die  Decembris,   anno    duo 
decimo   iupradido,    apud   Burgam    de   Aylesbury 
in  dido  Comitatu  Bucks,    cuidam  Roberto  Wee- 
den  Armigero   adtunc  Vicecomiti   ejufdem    Comi- 
tatus  Bucks    deliberatum  fuit   in   forma  Juris  ex- 
equendum;   Virtute  cujus  quidem  brevis  predidus 
Robertus    Weeden    Vicecomes    Comitatus    Bucks 
predidi    ut    prefertur    tunc     &    ibidem     exiftens 
poflea    &   ante  predidum  fextum   diem  Februarii 
fcilicet   tricefimo  die  Decembris  Anno  duodecimo 
fupradido    apud     Burgum     de     Aylesbury     pre- 
didum in  dido    Comitatu   Bucks    fecit   quoddam 
preceptum  fuum   in  fcriptis  fub  figillo   ipfius  Ro- 
bert!  Weeden   Officii    fui    Vicecomitis   Comitatus 
Bucks  predidi  Conftabulario  Burgi   de  Aylesbury 
predidi  diredum,  recitantem  diem  &  locum  Par- 
iiamenti  predidi  tenendi,  proinde  cos  requirens  & 
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eis  in  mandato  dans  quod  facia  Proclamatione 
infra  Burgum  predidum  de  die  &  loco  in  eodem 
precepto  recitatis  caufarent  libere  &  indifferen- 
ter  tlegi  duos  Burgenfes  Burgi  illius  de  difcreti- 
oribus  &  magis  fufficientibus  per  ipfos  qui  hu- 
jufmodi  Proclamationibus  interforent  juxta  for- 
mam  Statuti  in  talibus  cafibus  editam  &  provi- 
fam  &  nomina  di6lorum  Burgenlium  fic  eledorum 
licet  prefentes  forent  vel  abfentes  inferi  in  qui- 
bufdam  Indenturis  inter  di(5lum  Vicecomitem  &: 
illos  qui  haberent  interefle  in  hujufmodi  Ele6li- 
onibus,  &  quod  eos  venire  faceret  ad  diem  & 
locum  in  eodem  precepto  recitatos,  ita  quod 
didli  Burgenfes  haberent  plenam  &  fufficientem 
poteflatem  pro  fe  &  Communitate  Burgi  pre- 
didi  ad  faciendum  &  confentiendum  his  qu^ 
tunc  ibidem  de  communi  confijio  di6li  Regni 
(favente  Domino)  conungerent  ordinari  fuper  ne- 
gotiis  antedidis  ita  quod  pro  defe6lu  hujufmodi 
poteftatis  aut  propter  improvidam  eledionem 
Burgenfium  predidorum  dida  negotia  infecla 
non  remanerent  &  quod  eledlionem  indilate  ei- 
dem  tunc  Vicecomiti  cerdficarent,  mitten  tes  ei- 
dem  Vicecomiti  alteram  partem  indenturarum  pre- 
didarum  dido  precepto  annexarum  ut  idem  Vice- 
comes  eandem  certificaret  di6lo  Domino  Regi 
in  Cancellaria  fua  ad  diem  &  locum  predidlos  ; 
quod  quidem  preceptum  poftea  &  ante  predic- 
tum  fextum  diem  Februarii  fcilicet  eodem  tri- 
cefimo  die  Decembris  anno  fupradido  apud 
Burgum  de  Ailesbury  predidum  in  dido  Comi- 
tatu  Bucks  eifdem  Willielmo  White  Richardo 
Talboys  Willielmo  Bell  &  Richardo  Heydon 
ad  tunc  &  ufque  ad  &  poll  retornatum  ejufdem 
brevis  Conftabulariis  Burgi  de  Ailesbury  predidi 
exiftentibus  in  forma  Juris  exequendum  delibera- 
tum  fuit;  quibus  quidem  Willielmo  White  Ri- 
chardo Talboys  Willielmo  Bell  &  Richardo 
Heydon    ratione   Officii   fui  predidi    Conftabula- 

riorumr 
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riorum  Burgi  predidi  execiitlo  precept!  il litis 
de  jure  ad  tunc  &  ibidem  pertinuit,  virtute  cuju'i 
quidem  precepti  ac  vigore  brevis  predidi  Biir- 
genfes  Burgi  predi6li  exiftentes  in  ea  parte  de- 
bite  premoniti  poftea  &  ante  predI6lum  fcxtum 
diem  Februarii  fcilicet  fexto  die  Januarii  anno  duo- 
decimo fupradid:o  apud  Burgum  de  Ailesbury  pre- 
didi  coram  eifdem  Willielmo  White  Richardo 
Talboys  Willielmo  Bell  &  Richardo  Heydon 
Conflabulariis  Burgi  predi6i:i  aflemblati  fuerunt  ad 
duos  Bargenfcs  pro  Burgo  illo  eligcndos  fccundum 
exigendam  brevis  &  precepti  predidorum  ac  du- 
rante aflemblatione  ilia  ad  intentionem  illam  6z  an- 
tequam  hujufmodi  duo  Burgenfes  virtute  brevis  & 
precepti  predidiorum  eledi  fuerunt  fcilicet  die  & 
anno  ultimis  fupradidis  apud  Burgum  de  Ailef- 
bury  prediclum  in  comitatu  predido  idem  Mat- 
theus  Afhby  ad  tunc  &  ibidem  exiflens  Burgens 
&  Inhabitans  Burgi  predidli  Sc  Eleemofinas  ibi- 
dem aut  alibi  ad  tunc  aut  antea  non  recipiens  fed 
debite  qualificatus  &  intitulatus  exiflens  ad  fuffragi- 
um  fuum  ad  eligendum  duos  Burgenfes  pro  Burgo 
predido  fecundum  exigentiam  brevis  &  precepti  pre- 
dicftorum  dandum  coram  eifdem  Willielmo  White 
Richardo  Talboys  Willielmo  Bell  &  Richardo  Hty- 
don  quatuor  Conftabulariis  Burgi  illius  quibus  tunc 
&  ibidem  debite  pertinuit  ad  fuifragium  ipfius  Mat- 
thei  Afhby  de  &  in  premlfTis  capiendum  &  allo- 
candum  parat.  fuit  &  obtulit  fuffragium  fuum 
dare  pro  eligendo  Thomam  Lee  Baronettum  & 
Simonem  Mayne  Armigerum  duos  Burgenfes  pro 
Parliamento  illo  virtute  8i  fccundum  exigennam 
brevis  &  precepti  predidorum,  ac  Suffragium  ip- 
fius Matthei  Afliby  ad  tunc  &  ibidem  de  jure  de- 
buit  admitti,  et  predidi  Williclmus  White  Ri- 
chardus  Talboys  Willielmus  Bell  &  Richardus 
Heydon  fic  Conflabularii  Burgi  predidi  tunc  & 
ibidem  exiftentes  adtunc  &  ibidem  requifid  fue- 
runt per  ipfum    Mattheum    Alhby   ad  fuifragium 
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ipfius  Matthei  Afhby  predi6bum  in  premifTis  reci- 
piendum &  allocandum,  iidem  tamen  Willielmus 
White  Richardus  Talboys  Willielmus  Bell  &  Ri- 
chardus  Heydon  ad  tunc  &  ibidem  ut  prefertur 
Conilabularii  Burgi  predi6li  exiftentes  premifTorum 
non  ignari  fed  machinantes  &  fraudulenter  &  ma- 
litiofe  intendentes  eundem  Mattheum  Afliby  in  hac 
parte  damnificare  &  de  privilegio  fuo  &  in  pre- 
mifTis predidlis  impedire  &  totaliter  fruftrare  eun- 
dem Mattheum  Afhby  fufFragium  fuum  in  ea  parte 
dare  ad  tunc  &  ibidem  obflruxerunt,  &  adtunc  & 
ibidem  penitus  recufaverunt  eundem  Mattheum 
Afliby  fuffragium  fuum  ad  eligendos  duos  Bur- 
gerrfes  pro  Burgo  illo  ad  Parliamentum  predidum 
dare  permittendum  ac  fuffragium  ipfius  Matthei 
pro  ele6lione  ilia  non  receperunt  neque  allocave- 
runt  ac  duo  Burgenfes  de  Burgo  illo  pro  Parlia- 
rnento  predi6lo  Mattheo  Afhby  fic  ut  prefertur 
exclufo  fine  aliquo  fuffragio  ipfius  Matthei  Afhby 
ad  tunc  &  ibidem  virtute  brevis  &  precepti  pre- 
didi  eledti  fuerunt  in  enervation,  predidi  privi- 
Jegii  ipfius  Matthei  Afhby  de  &  in  premifTis  pre- 
didis.  Unde  idem  Mattheus  Afhby  dicit  quod 
ipfe  deterioratus  efl  &  damnum  habet  ad  valenti- 
am  ducentarum  Librarum  &  inde  producit  Sec- 
tam,  &c. 

Et  modo  ad  hunc  diem  fcilicet  diem  Veneris 
proxim,  pofl  Odlabas  fandi  Hillarii  iflo  eodem 
Termino  ufque  quem  diem  predi6li  Willielmus 
White  Richardus  Talboys  Willielmus  Bell  & 
Richardus  Heydon  habuerunt  licentiam  ad  Bil- 
1am  predidam  interloquendi  &  tunc  ad  refpon- 
dendum,  &:c.  coram  Domino  Rege  apud  Weft- 
inonafterium  veniunt  tam  predidi  Mattheus  Afh- 
by per  Attornatum  flium  predidum  quam  pre- 
di6ti  Willielmus  White  Richardus  Talboys  Wil- 
lielmus Bill  &:  Richardus  Heydon  per  Johannem 
Barnham  Attornatum  fuum  :  Et  iidem  Williel- 
mus   White   Kichardus   Talboys   V/illielmus  Bell 

& 
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&  Richardus  Heydon  defendunt  vim  &  Inju- 
riam  quando  &c.  Et  dicunt  quod  ipfi  non  fiint  inde 
culpabiles  &  de  hoc  ponunt  fe  fuper  Patriam  & 
predidus  Mattheus  Afhby  fimiliter  &c.  Ideo  ven* 
inde  Juratores  coram  Domino  Rege  apud  Weft- 
monafterium  die  Jovis  proxime  poft  odabas  Purifi- 
cationis  beate  Marie  Virginis  &  qui  nee  &c.  ad 
recognitionem  &c.  quia  tarn  &:c.  idem  dies  datus 
ell  pardbus  predi6lis  ibidem  &:c. 

Poftea  continuato  inde  procefiu  inter  partes 
predi6las  de  placito  predido  per  Juratum  Patrie 
inde  inter  eos  in  refpediu  coram  Domino  Rege 
apud  Weftm.  ufq;  diem  Mercurij  proximo  poft 
Quindenam  Pafche  extunc  proximam  fequentem 
nili  Jufticiarii  Domini  Regis  ad  AfTifas  in  Comi- 
tatu  predidlo  capiendas  affignati  prius  die  Lune 
nono  die  Marni  apud  Aylesbury  in  Comitatu  pre- 
di6lo  per  formam  Statuti,  &c.  venerint  pro  de- 
fedu  Juratorum  &c.  ante  quern  diem  diftus  Do- 
minus  Willielmus  Tertius  nuper  Rex  Anglie  &c. 
diem  fuum  claufit  extremum  ac  etiam  ante  eundem 
diem  loquela  predida  adjournata  fuit  per  breve  Do- 
mine  Anne  nunc  Regine  Anglie  &c.  de  communi 
adjournamento  coram  eadem  Domina  Regina  apud 
Weftmonafterium  ulq;  ad  die  Pafche  in  tres  fepti- 
manas  ad  quas  quidem  tres  feptimanas  Pafche  coram 
eadem  Domina  Regina  apud  Weftmonafterium  ve- 
nit  predidus  Mattheus  Afhby  per  Attornatum  fuum 
predidlum  &  prefati  Jufticiarii  coram  quibus,  &c. 
miierunt  hie  Recordum  fuum  coram  eis  hie  in  haec 
verba,  fcilicet,  Poftea  die  &  loco  infra  contentis 
coram  Edwardo  Ward  Milite  Capitali  Barone 
Scaccarij  Domine  Anne  nunc  Regine  Anglie, 
&c.  &  nuper  Capitali  Barone  Scaccarij  Domini 
Willielmi  Tertii  nuper  Regis  Anglie  &  Tho- 
ma  Knight  Armigero  hac  vice  aflbciato  eidem 
Edwardo  Ward,  &  Thoma  Bury  Milite  uno 
Barone  Scaccarij  dide  Domine  Regine  nunc  & 
nuper   uno   Barone    Scaccarij    didti    nuper    Regis 

Jufticiariis 
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Jufticiariis  ipfius  Domine  Regime  ad  Aflifas  in 
Comitatu  Bucks  capiendas  alTignatis  per  formam 
Statuti,  Sec.  prefente  prefato  Thoma  Bary  non 
expedlato  virtute  brevis  de  fi  non  omnes,  &c. 
venerunt  tarn  infra  nominatus  Mattheus  Afhby 
quam  infra  fcripti  Willielmus  White  Ricliardus 
Talboys  Williemus  Bell  &  Ricliardus  Heydon 
per  Attornatos  fubs  infra  contentos  &  Juratores 
Jure'  unde  infra  fit  mentio  exadli  fimiliter  vene- 
runt qui  ad  veritatem  de  infra  contends  dicend. 
eledi  triati  &  jurati  dicunt  fuper  Sacramentum 
fuum  quod  predidii  Willielmus  White  Richardus 
Talboys,  Willielmus  Bell  and  Richardus  Heydon 
iunt  culpabiles  de  premifTis  in  narratione  infra- 
Icriptis  interius  eis  impofitis  modo  &  forma  prout 
predidius  Mattheus  interius  verlus  eos  queritur. 
Et  afTidunt  dampna  ipfius  Matthei  occafione  in- 
fra contenta  ultra  Mifas  &  cuftagia  fua  per  ipfum 
circa  Seftam  fuam  in  hac  parte  appofita  ad  quin- 
que  libras  &  pro  Mifis  &  Cuftagiis  illis  ad  quadra- 
ginta  folidos ;  fed  quia  curia  di6le  Domine  Regine 
nunc  hie  de  Judlcio  fuo  de  &  foper  premiffis 
reddendo  nondum  advifatur,  dies  inde  datus  eft 
prefato  Mattheo  Afhby  coram  Domino  Rege  a- 
pud  Weftmonafterium  ufq*,  diem  veneris  prox' 
poft  craftinum  Sancle  Trinitatis  de  Judicio  fuo 
inde  audiendo  eo  quod  curia  didle  Domine  Regi- 
ne nunc  hie  inde  nondum,  &:c.  Ad  quem  diem 
coram  Domina  Regina  apud  Weflmonafterium 
venit  predi6lus  Mattheus  Afhby  per  Attornatum 
fiium  predidum  •,  fed  quia  curia  dide  Domine  Re- 
gine nunc  hie  de  Judicio  fuo  de  &  fuper  premifTis 
reddendo  nondum  advifatur  dies  inde  datus  eft 
prefato  Mattheo  Afhby  coram  Domina  Regina 
apud  Weftmonafterium  ufq-,  diem  veneris  proxi- 
mum  poft  tres  feptimanos  SandH  Michaelis  de 
judicio  fuo  inde  audiendo  eo  quod  curia  difte 
Domine  Regine  nunc  hie  inde  nondum,  &c.  Ad 
quem  diem  coram  Domina  Regina  apud  Weftmo- 
nafterium 
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nafterium  venit  predi6his  Martheus  Afhby  per 
AttornatLim  fuum  predidum,  fed  quia  curia  dicte 
Domine  Rcgine  nunc  hie  dc  Judicio  fuo  de  & 
fupcr  prcmKris  reddendo  nondum  advifatur,  dies 
inde  datus  eft  pretato  Mattheo  Afhby  coram  Do- 
mina  Reglna  apud  Weftmonafterium  ufq;  diem 
Sabbati  proximo  poft  Od:abas  San6li  Hiliarii  de 
Judicio  fuo  inde  audiendo,  eo  quod  curia  di6le 
Domine  Regine  nunc  hie  inde  nondum,  &c.  Ad 
quem  diem  coram  Domina  Regina  apud  Weft- 
monafterium venit  prediclus  Mattheus  Afhby  per 
Attornatum  fuum  predidhjm,  fed  quia  curia  dide 
Domine  Regine  nunc  hie  de  Judicio  fuo  de  & 
iuper  premiftls  reddendo  nondum  advifatur  dies 
inde  datus  eft  prefato  Mattheo  Aftiby  coram  Do- 
mina Regina  apud  Weftmonafterium  ulq;  diem 
Mercurii  proximum  poft  quindenam  Pafche  de 
Judicio  fuo  inde  audiendo,  eo  quod  curia  dicle 
Domine  Regine  nunc  hie  inde  nondum,  &:c.  Ad 
quem  diem  coram  Domina  Regina  apud  Weftmo- 
nafterium venit  predidus  Mattheus  Afhby  per 
Attornatum  fuum  predidum,  fed  quia  curia  dide 
Domine  Regine  nunc  hie  de  judicio  fuo  de  & 
fuper  premifTis  reddendum  nondum  advifatur  dies 
inde  datus  eft  prefato  Mattheo  Afhby  coram  Do- 
mina Regina  apud  Weftmonafterium  ufq;  idem 
veneris  proximum  poft  craftinum  Sandire  Trini- 
tatis  de  judicio  fuo  inde  audiendo  eo  quod  curia 
didte  Domine  Regine  nunc  hie  inde  nondum,  &c. 
Ad  quem  diem  coram  Domina  Regina  apud  Weft- 
monafterium venit  predidus  Mattheus  Afhby  per 
Attornatum  fuum  predidum  fed  quia  curia  dide 
Domine  Regine  nunc  hie  de  judicio  fuo  de  & 
fuper  premiffis  reddendo  nondum  advifatur  dies 
inde  datus  eft  prefato  Mattheo  Afhby  coram' 
Domina  Regina  apud  Weftmonafterium  ufq;  di- 
em Sabbati  proxime  poft  tres  feptimanas  fan6li 
Michaelis  de  judicio  fuo  inde  audiendo  eo  quod 
curia  difte  Domine  Regine  nunc  hie  inde  non- 
dum. 
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dum,  &c.  Ad  quern  diem  coram  Domina  Regi- 
na  apud  Weftmonafterium  venit  predidus  Mat- 
theus  Afhby  per  Attornatum  fuum  predidum 
fuper  quo  vifis  &  per  curiam  di6le  Domine  Re- 
gine  nunc  hie  plenius  intelledlis  omnibus  &:  fingu- 
lis  premiflis  maturaq;  deliberatione  inde  habita 
confideratum  eft  quod  predidus  Mattheus  Afhby 
nil  capiat  per  Billam  fuam  predidam  fed  pro 
falfo  clamore  fuo  fit  inde  in  mifericordia,  &c.  ,  Et 
predidli  Willielmus  White  Richardus  Talboys  Wil- 
lielmus  Bsll  &  Richardus  Heydon  cant  inde  fine 
die,  &c. 

Mr.  Speaker,  (Mr.  Harley^  afterwards  Earl  of 
Oxford)  after  the  reports  were  over,  told  the  houfe, 
that  he  thought  it  to  be  his  duty  to  put  them  in  mind 
of  the  great  confequence  and  importance  of  this 
matter,  and  that  it  behoved  them  to  take  very  great 
caution  in  their  proceedings,  not  only  that  the 
grounds  and  foundation  be  good,  but  alfo  that  the 
method  and  manner  of  treating  it,  be  according  to 
the  andent  ufage  and  cuftom  of  Parliament :  And 
to  that  end  he  defires  the  houfe  would  give  him 
leave  to  ftate  this  matter,  as  it  appeared  to  him, 
and  according  to  what  occurred  upon  the  fudden 
to  his  memory,  that  the  houfe  might  take  proper 
methods  upon  this  occafion. 

Mr.  Speaker  then  proceeded  to  give  the  houfe  an 
account  of  the  ftate  of  eledlions  by  cuftom  or  com- 
mon law,  and  that  the  great  alteration  in  point  of 
elections,  was  in  the  beginning  of  Hen.  IV's  time, 
fince  whofe  reign  the  returns  for  Parliament  have 
been  made  by  indenture.  That  by  the  ftatute  of 
7  H,  4.  there  is  a  method  prefcribed  of  eledion  and 
return,  and  the  occafion  he  took  to  be  this :  H.  IV. 
came  to  the  fucceftion  of  the  crown  by  the  depofition 
of  R,  II.  when  the  Parliament  was  fitting.  That 
Parliament  was  continued  to  H.  IV's  dme :  For 

^  tho' 
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tho'  in  the  rolls  it  was  called  a  new  Parliament,  and 
returns  were  made,  as  by  the  Sheriffs  of  the  counties, 
and  alfo  by  the  boroughs,  as  if  it  was  a  new  Parlia- 
ment j  yet  it  was  the  fame  Parliament,  for  they 
were  the  fame  men,  and  there  were  too  few  days  be- 
tween one  Parliament  and  the  other,  to  have  a  new 
ele6lion.  But  Henry  IV.  having  made  fuch  an  ex- 
traordinary ftep,  he  would  not  leave  it  as  a  prece- 
dent to  be  found  out.  Afterwards,  when  times 
were  a  little  more  fettled,  in  his  feventh  year,  and 
that  pradlice  was  neceflfary  to  be  condemned,  it  was 
provided,  at  the  great  complaint  of  the  Commons, 
that  it  fh6uld  be  done  by  indenture,  that  the  fame 
or  like  deceit  fhould  never  be  put  upon  the  king- 
dom afterwards,  and  one  part  was  to  be  kept  below. 
This  continued  for  about  four  years,  when  there  was 
another  complaint  of  the  proceeding  of  Sheriffs 
(he  faid  he  need  not  mention  the  regulation  of  forty 
fhillings  a  year,  and  fome  other  things  which  are 
not  diredlly  to  this  cafe)  and  upon  that  there  was  a 
penalty  put  upon  the  Sheriffs  of  a  hundred  pounds, 
which  he  took  to  be  in  the  eleventh  year  ;  and  it  was 
put  under  the  inquiry  of  Judges  of  aflize,  and  {o 
it  flood  all  that  King's  reign,  'till  H.  V.  and  then 
there  was  another  law  made  for  eledtors  and  eleded, 
that  they  fhould  be  all  refident.  Some  of  the  law 
books  give  a  pretty  confl:ru6f:ion  of  it,  that  tho' 
there  was  fuch  a  law,  yet  the  cuflom  of  Parliament 
was  to  be  the  rule.  But  he  faid,  he  thought  it  to 
be  a  better  conflrudion,  that  it  being  then  reckoned 
a  fervice,  and  a  hard  fervice,  none  but  the  refidents 
in  the  borough  were  compellable.  Thus  it  conti- 
nued, till  about  H.  VPs  time,  and  then  if  the  She- 
riffs had  made  a  wrong  return,  if  indidled  or  profe- 
cuted  at  the  afTizes,  there  was  to  be  immediate  execu- 
tion for  this  hundred  pounds,  without  any  traverfe. 
Upon  this  there  was  a  flatute  to  allow  the  Sheriff  a 
traverfe  for  this  liundred  pound,  and  that  he  fhould 
not  be  liable  to  it  till  he  was  legally  convicted  ;  fo 

it 
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it  ftood  'till  about  a  year  afterwards,  that  the  Par- 
liament thought  it  neceiTary  to  make  another  ad  a- 
bout  S  H.  6.  And  then  there  was  a  great  complaint 
again  of  the  ill  proceedings  of  Sheriffs  ♦.  And  the 
law  was  enforced  again,  and  it  was  declared  v/ho 
fhould  be  the  eledors ;  and  the  Sheriff  was  made 
liable  to  the  penalty  of  a  hundred  pound,  and  im- 
prifonment  without  bail  or  main  prize,  and  it  was 
inquirable  by  the  Judges  of  afTize.  Another  fta- 
tute  was  made  the  10  H.  6.  which  inforceth  the 
manner  of  eledions,  fo  it  flood.  Then  23  i/.  6. 
there  are  two  ftatutes,  one  relating  to  the  wages 
of  Knights,  Citizens  and  Burgeffes,  and  how  they 
fhould  be  levied  ;  another  reciting  the  flatute  of 
H.  V.  and  //.  VI.  and  it  fays,  that  there  were  not 
fufRcient  penaldes  on  Sheriffs,  who  befides  that 
Ibmetimes  they  fent  no  writs  to  boroughs,  made 
infufiicient  returns,  ^c.  And  the  Mayors  and  Bai- 
liffs were  guilty  of  the  fame  ;  and  therefore  over 
and  above  the  firfl  penalty  of  a  hundred  pounds, 
they  laid  another  penalty  a  hundred  pounds  more, 
which  was  to  the  plaintiff,  with  cofts  of  fuit ;  and 
this  was  to  be  tried  before  the  Judges  of  affize,  and 
at  the  courts  at  IVeftminJter^  and  at  the  feflions ; 
and  the  action  is  to  lie  either  for  a  Knight,  or  Bur- 
gefs,  or  any  6ther"perfon  that  would  bring  the  fame, 
but  within  a  time  limited,  three  months  from  the 
commencement  of  the  Parliament.  Thus  eledbions 
ftood  in  point  of  law  'till  the  modern  alteration, 
within  every  body's  memory.  And  he  hoped 
whatever  time  Gentlemen  took  this  matter  into 
confideration  in,  they  would  do  it  as  became  the 
houfe  of  Commons,  and  examine  all  particulars,  as 
well  as  the  Judgments  of  law,  and  that  they  would 
do  what  became  the  houfe  of  Commons,  and 
that  no  body  would  fee  the  dignity  of  the 
houfe  of  Commons  impair'd.  And  however  dif- 
ferences were  between  them  in  other  things,  they 

would 


A.  1703-4.        DEBATES.  15 

would  be  unanimous  in  preferving  the  rights  of  the 
Commons,  and  of  doing  it  in  a  right  and  juftifiable 
manner :  And  offered  to  their  confideration,  whe- 
ther it  would  not  be  beft  to  proceed  in  the  old 
method,  by  going  into  a  grand  committee  for  the 
courts  of  juftice  to  confider  this  matter,  and  that 
by  taking  this  courfe,  they  w^ould  walk  in  the 
fteps  of  their  predeceflfors,  and  avoid  many  incon- 
veniencies,  which  were  eafily  to  be  forefeen  would 
happen,   by  taking  another  courfe. 

But  it  being  moved  and  feconded  to  confider  of 
the  faid  reports  in  a  Committee  of  the  whole  houle, 
the  queftion  was  put,  and  carried,  that  the  houfe 
on  Tuejday  then  next  following,  would  refolve  itfelf 
into  a  Committee  of  the  whole  houfe,  to  confider 
of  the  fiid  reports. 

Ordered^  That  the  fame  members  do  alio  learch 
the  offices  of  the  courts  of  Queen's-bench,  what 
proceedings  were  there  in  the  cafe  of  Barnardifton 
and  Soame^  and  for  a  copy  of  the  record  of  the 
judgment  in  that  cafe,  and  report  the  fame  to  the 
houfe. 

Lun^  24  Jamarity  1703. 

Mr.  Brezver  reported,  that  the  members  ap- 
pointed to  fearch  the  offices  of  the  court  of  Queen's- 
bench,  as  to  what  proceedings  were  there  in  the 
cafe  of  Barnardifton  and  Soame^  and  for  a  copy  of 
the  judgment  in  that  cafe,  had  fearched  the  fame 
accordingly  ;  and  he  prefented  to  the  houfe  a  copy 
of  the  faid  judgment,  the  confideration  whereof 
was  referred  to  the  Committee  of  the  whole  houfe, 
who  were  appointed  to  confider  of  the  report  re- 
lating to  the  cafe  of  Afhhy  and  fVhite. 


Martis 
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g  \      Martis  25  Jamarii^   1703. 


This  day  the  houfe  was  refolv'd  into  a  Committee  of 
the  whole  houfe,  to  take  into  confideration  the  report 
of  the  Lords  journals  touching  their  Lordfhips  pro- 
ceedings on  a  writ  of  error  in  the  cafe  between  AJhby 
and  White  ^  aL  and  a!fo  touching  their  Lordfhips 
proceeding  in  the  matter  mentioned  in  the  petition 
of  Mr.  Bathurft  \  in  which  laft  cafe  of  Mr.  Bathurft^ 
as  it  was  alledged,  their  Lordfhips  had  taken  upon 
them  an  original  jurifdi6lion  in  controuling  an  order 
made  by  the  court  of  Exchequer,  for  the  filing  of  a 
record  that  had  been  feverai  years  lodged  in  Mr. 
Grange*^  chamber  of  the  Temple!  But  the  Com- 
mittee in  the  firfl  place  agreed  to  go  on  with  the 
bufinefs  of  AJhby  and  fVhite  j  and  the  debate  of  the 
matter  was  carried  on  with  great  order  and  temper, 
and  was  to  the  effedl  following. 
Mr.  Freeman  in  the  chair. 

Mr.  Brewer.  Sir,  we  are  now  in  a  Committee 
of  the  whole  houfe  upon  the  confideration  of  the 
cafe  of  AJJjby  and  JVlyue  \  which  I  take  to  be  a  mat- 
ter of  the  laft  confequence  to  the  privileges  of  the 
houfe  of  Commons,  which  I  think  are  dangeroufly 
invaded  by  the  Lord's  pretence  of  judicature  upon 
them.  But  as  I  don't  doubt  every  gentleman  here 
thinks  it  is  his  duty  to  fupport  and  maintain  the  jufl 
rights  and  privileges  of  this  houfe,  as  intruded  by 
thofe  who  fent  us  hither ;  fo  we  fhall  do  it  in  fuch 
a  manner  as  will  confifl  with,  and  maintain  a  due 
correfpondence  with  the  Lords.  I  fhall  open  the 
true  ftate  of  the  cafe,  with  the  Judgment  given  up- 
on it  in  Wejlminfter-Hall^  and  fbme  of  the  reafons 
which,  ifi  my  opinion,  fupport  that  judgment ;  and 
then  fpeak  to  the  reverfal  of  it  by  the  Lords,  (which, 
with  fubmiflion,  I  take  to  be  a  new  attempt  on  their 
Lordfhips  to  bring  this,  and  all  our  privileges  be- 
fore them  in  judgment)  which,  I    believe,  neither 

this. 
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this,  nor  any  other  hoiife  of  Commons  will  endure, 
nor  want  will  or  power  to  relieve  themfelves  againft 
liich  an  iifnrpation. 

The  plaintiff  declares  againfb  the  defendants,  that 
whereas  on  the  26th  day  of  December^  in  the  i?th 
year  of  King  William  the  third,  a  writ  ifllied  to  the 
Sheriff  of  Bucks ^  commanding  him  to  caule  to  be 
•eleded  two  burgeffes  for  Aykjhury :  The  Sheriff  di- 
redled  his  precept  accordingly  to  the  conftables,  to 
whom  it  belonged  to  execute  that  precept ;  and  the 
burgeffes  being  affembled,  and  the  plaintiff  duly 
qualified  to  give  his  vote,  he  offered  to  give  it  for 
Sir  Thomas  Lee  and  Mr.  Mayne^  but  the  defendants 
falfly  and  malicioufly  in  tending  to  defeat  him  of  that 
privilege,  did  refufe  to  receive  it,  which  he  lays  to 
his  damage,  and  iffue  being  joined,  that  caufe  was 
tried  at  the  Affizes,  and  a  verdid  for  the  plaintiff, 
and  5  /.  damages. 

The  fad  being  thus  tried,  the  matter  in  hand 
(that  is  to  fay,  whether  this  adion  is  maintainable 
by  the  rules  of  law  or  not)  was  often  argued  by 
council  learned  at  the  bar,  and  afterwards  confider- 
ed  by  the  judges  in  the  Qucen's-Bench,  and  upon 
their  mature  confideration,  judgment  was  given  for 
the  defendants,  that  is,  that  the  plaintiff  had  no 
good  caufe  of  adion. 

Now  I  underftand  the  chief  reafon  was,  for  that 
the  right  of  voting  in  fuch  cafes  hath  ever  been, 
and  ought  to  be  cognizable  and  determinable  by  the 
houfe  of  Commons,  and  not  elfewhere ;  for  by  the 
Jaw  and  ufage  of  Parliament,  the  houfe  of  Com- 
mons have  heard  and  determined  the  right  of  their 
own  ele6tions,  and  confequently  and  neccffarlly  the 
right  of  the  cledors  to  vote  ;  and  for  this  purpofe 
at  the  opening  of  all  Parliaments,  a  Committee  of 
eledions  is  nominated  of  members  of  our  own,  to 
hear  and  determine  of  fuch  right  of  eledlions,  to 
whom  petitions  (after  prefented  to  the  houfe)  are  re- 
ferred ;  and  if  any  elector  had  been  refufcd  his  vote 
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in  the  country,  he  is,  notwithftanding,  allowed  his 
vote  here,  in  caie  he  had  right,  and  it  fhall  avail 
the  candidate  as  much  as  if  the  vote  had  been  re- 
ceived below  ;  and  the  Committee,  after  judgment 
upon  the  cafe,  report  to  the  houfe  all  the  fpecial 
matter,  and  their  refolutions  5  where  the  whole  mat- 
ter may  be  alrefh  debated,  and  the  houfe  agree, 
or  difagree,  with  the  Committee,  as  fhall  appear 
reafonabie ;  fo  that  this  determination  and  method 
of  trial  hath  two  digeflions,  and  more  likely  to  be 
well  founded  than  that  of  a  common  jury,  who  we 
know  are  made  by  under  Sheriffs,  and  often  of 
perlbns  fo  corrupted  or  ignorant,  that  new  trials 
are  often  granted  by  the  Judges.  But  it  may  be 
objected,  that  no  fingle  petitioner  will  be  received 
by  the  houfe :  In  anfwer  to  this,  I  fay  he  may ; 
and  I  have  known  petitions  touching  elections  pre- 
ferred by  a  very  few  perfons,  and  by  the  fame  rea- 
ibn  may  by  one :  I  am.  fure  we  have  no  order  of 
the  houfe  againft  it  •,  and  if  gentlemen  objed  that 
no  fingle  petition  of  this  nature  was  ever  received, 
if  they  will  fhew  me  when  it  was  offered,  I  will 
Ihew  them  when  it  was  received ;  I  believe  they  can- 
not fhew  me  it  was  ever  refufed.  But  I  would  ask 
if  they  can  fhew  me  that  fuch  an  elediion  as  this  was 
ever  brought  againfl  the  officer,  as  in  this  cafe.  I 
am  fure  they  cannot,  and  which,  in  our  law,  is  al- 
lowed a  good  argument,  that  no  a6lion  lies ;  efpe- 
cially  it  being  a  cafe  which  cannot  be  prefumed, 
but  may  happen  very  often,  almoil  in  every  eledi- 
on  :  And,  I  believe,  there  never  was  a  Parliament 
called,  but  frequent  occafions  might  have  been  tak- 
en for  fuch  an  a6lion,  and  better  founded  than  this 
of  the  plaintiff's,  who  was  a  poor  hoftler,  and  re- 
moved from  that  parifh,  by  the  order  of  two  Juf- 
tices,  as  being  likely  to  become  chargeable.  But 
it  feems  our  anceftors  repofed  a  confidence  in  their 
reprefentatives  to  have  right  done  them  in  fuch 
cafe :   They  fought  not  relief  from  common  juries. 

And 
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And  what  is  now  done  by  this  attempt  ?  Why  the 
Judges  upon  their  oaths  fay,  that  they  have  no 
cognizance  of  the  caufe  -,  but  notwithftanding,  the 
Lords  fay  they  have  no  cognizance,  and  reverfe  that 
judgment  ;  and  the  confequencc  of  that  is,  the 
Lords  wiJl  judge  of  this  our  undoubted  privilege, 
never,  'till  now,  drawn  into  queilion  ;  and  by  that 
realbn  and  law,  the  Lords  may  fit  in  judgment  up^ 
on  all  other  our  privileges,  and  thereby  we  become 
depending  upon  them  ;  which  Ibme  without  doors, 
I  find,  are  willing  to  fubmit  to  -,  for  that  they  fay, 
where  one  is  deprived  of  his  right,  he  ought  to  have 
damages,  which  the  houle  of  Commons  cannot 
give.  I  allow,  where  one  is  injured,  he  fhall  have 
relief  by  our  law,  in  one  place  or  other,  but  we 
have  not  one  ihop  to  cure  all  diftempers.  The 
QiJeen's-Bench  relieves  chiefly  in  matters  criminal ; 
the  common  pleas  in  civil  pleas  between  party  and 
party ;  the  Exchequer  in  matters  of  revenue  ;  Chan- 
cery, in  cafes  of  fraud  ;  and  in  the  cafe  in  queftion, 
relief  may  be  had  (as  faid  before)  in  the  houfe  of 
Commons  by  law  and  ufage  of  Parliament,  which 
all  lawyers  know  is  a  very  confiderable,  known,  and 
approved  part  of  the  laws  of  England.  And  tho' 
no  damages  are  ufually  given  here,  yet  the  officer, 
for  mifbehaviour,  and  arbitrarily  refufing  votes  who 
had  right,  may  be,  and  has  been  punillied  by  the 
power  and  authority  of  the  houfe,  and  even  at  com- 
mon law  ',  as  when  an  Alderman  is  refufed  by  the 
Mayor,  or  other  perfon  who  ought  to  admit  him, 
the  remedy  is  by  Mandamus^  which  tho*  it  is  charge- 
able to  the  perlbn  injured,  yet  I  do  not  know  any 
damages  are  given  him,  otherwife  than  that  the 
party  injured  is  admitted,  which  is  a  relief,  the  Al- 
derman having  what  he  complained  for:  And  lb 
the  Eledor,  his  vote  is  allowed  as  good  as  if  the 
confbable  had  took  it.  And  by  the  v/ay,  give  me 
leave  to  obferve  how  fmaJl  a  relief  the  new  devifed 
remedy  by  damages  is:  I  dare  affirm  and  demon- 
C  2  Urate, 
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ftrate,  that  the  plaintiff  in  the  cafe  in  queftion  is 
above  100  /.  out  of  pocket,  more  than  the  cofts  and 
damages  recovered,  which  I  take  to  be  infcelix  vibforia, 
,  But  if  Gentlemen  fay,  the  poor  hoftler  could  not  ex- 
pend fo  much,  I  believe  fo  too ;  but  if  at  the  ex- 
pence  of  any  great  man,  I  think  it  is  lefs  juftifiable, 
to  make  a  tool  of  that  poor  fellow,  perhaps  in  or- 
der to  enlarge  a  jurifdidion. 

I  muft  confefs,  I  take  the  cafe  of  the  eleded  to 
be  much  ftronger  than  the  cafe  of  the  eledlors ;  and 
yet,  in  fuch  cales,  relief  at  common  law  was  always 
denied,  as  in  the  cafe  of  Sir  Samuel  Barnardijion 
and  Soame^  there  the  Sheriff  made  a  double  return, 
and  in  the  cafe  of  Mr.  Onflow^  *  a  falfe  return ; 
and  the  perfons  injured  by  thofe  returns  were  put 

to 

*  The  CASE  of  DenzilOnslow,  Efq;  was  tried  at 
the  aflizes  holden  for  Burry  on  Wednefday  the  20th  day  of  July^ 
in  the  year  of  our  Lord  1 68  r .  at  Kingjlonvn  upon  Thames ,  be- 
fore the  Lord  Chief  Jullice  of  England,  Sir  Francis  Pemhertm. 

The   DECLARATION. 

DenzilOnslow,  Efq;  had  brought  his  aflion  on  his  cafe 
in  the  court  of  Common  Pleas,  againil  William  Rapley,  late 
bailiff  of  the  borough  of  Hafelmere  ;  thereby  fetting  forth,  that 
Hafelmere  was  an  ancient  borough  that  ufed  to  fend  Burgeffes  to 
Parliament,  that  a  writ  ifiued  to  the  Sheriff  of  Surry  to  caufe 
Knights  and  Burgeffes  to  be  chofen  for  the  Parliament  to  be  held 
the  1 7th  day  of  O^oher,  anno  3 1  Caroli.  Regis.  The  Sheriff 
made  a  precept  to  the  borough  of  Hafelmere y  to  choofe  Burgeffes. 
That  Jugujl  3 1  anno  3 1  Caroli  fecundi^  the  plaintiff  was  duly 
eledled  one  of  the  Burgeffes,  and  returned  by  indenture  with  Sir 
William  Moore.  That  the  defendant  intending  to  deprive  the 
plaintiff  of  the  honour  and  benefit  of  his  election,  did  by  ano- 
ther indenture  return  Sir  William  Moore,  Bart,  and  James  Grff- 
ham,  Efq;  as  duly  eledled,  whereas  the  faid  Grejham  was  not 
duly  elefted ;  whereby  the  plaintiff  was  hindred  from  fitting  in 
Parliament,  and  put  to  great  charge  to  affert  his  right,  to  his 
damage  of  200 1. 

After  not  guilty  pleaded,  upon  evidence  given  on  both  fides 
at  the  trial,  the  cafe  appeared  to  be  thus. 

The 
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to  very  great  charges,  and  kept  long  from  their 
feats  in  the  houfe,  and  yet  at  common  law  could  ne- 
ver obtain  a  relief.  The  Judges  were  of  opinion 
(as  they  now  are  in  the  cafe  of  the  EledorJ  that  it 
was  a  matter  of  parliamentary  cognizance,  of  which 

C  3  they 


The    CASE    and   Evidence. 

At  the  eleSion  in  this  borough  for  the  laft  Parliament  at 
Weftminftery  there  were  four  competitor?,  f/z.  Sir  William 
Moore,  the  Plaintiff,  Mr.  Dorington,  and  Mr.  Grejham.  The 
eledlors  meeting  and  voting,  the  poll  was  demanded,  granted, 
and  taken  :  The  defendant  took  time  to  p?r  ufe  and  confider  the 
poll,  until  the  afternoon ;  and  having  confidered  of  it,  came 
again  to  the  place  of  eleftion,  and  declared  the  Plaintiff  and  Sir 
William  Moore  had  the  majority  of  the  ancient  and  lawful  Bur- 
geffes,  and  proclaimed  them  two  to  be  duly  elected,  and  fealed 
an  indenture  thereof  accordingly ;  and  Mr.  Grejham  being  then 
prefent,  oppofed  not  the  fame,  but  defired  that  Sir  William 
Moore  (with  regard  to  his  title  and  quality)  might  be  firft  named 
in  the  indenture,  although  (as  was  then  admitted)  Mr.  Onjlouo 
had  the  Majority  of  him ;  which  was  done  accordingly,  Mr. 
Onjloiv  readily  and  generoufly  confenting  to  the  doing  thereof. 

That  about  a  week  or  a  fortnight  after,  the  bailiff  was  pre- 
vailed with  to  feal  and  return  another  indenture,  whereby  Sir 
William  Moore  and  Mr.  Grejham  were  returned  as  elefted. 
Whereupon  Mr.  Onjlo'w'i  right  to  fit  was  controverted,  and  he 
fufpended  from  fitting  j  and  was  put  to  his  petition  to  the  houfe 
of  Commons,  who  upon  hearing  of  the  whole  matter,  and  con- 
fideration  had  of  the  indiredl  dealing  of  the  defendant  and  others, 
declared  JVIr.  Onjloiu  duly  eledled,  and  committed  the  defendant ; 
and  Mr;  Onjlo^  fate  in  the  laft  Parliament  at  Wejlminfter  for 
that  borough,  and  that  Mr.  Onfo^ju  had  been  at  great  charges  to 
clear  his  eleftion. 

Firji,  the  defendant's  council  iafifted  on  the  ftatute  of  i  H. 
5.  cap.  I.  That  a  perfon  elefted  muft  be  free,  refiant,  and  dwell- 
ing within  the  borough ;  to  which  it  was  anfwered,  and  refolv'd 
by  the  court,  that  little  or  no  regard  was  to  be  had  to  that  an- 
cient ftatute,  for  as  much  as  the  common  praftice  of  the  king- 
dom had  been  ever  fince  the  contrary  ;  and  it  was  the  way  to 
fill  the  Parliament-houfe  with  men  below  the  employment :  And 
the  objection  was  difallowed. 

Secondly,  it  was  agreed  unto  by  the  parties  and  by  their  coun- 
cil on  both  fides,   that  the  right  of  choice  of  Burgeffes  for  this 
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they  were  not  competent  judges.  And  fhould  we 
now  admit  this  matter  to  be  determined  by  the 
courts  below,  what  great  confufion  and  inconveni- 
ence would  follow  ?  I  preliime  no  body  will  pretend 
to  exclude  the  jurifdidion  of  the  houfe  of  Commons, 

in 


borough  to  Parliament,  lay  in  the  burgage  Freeholders,  reflant, 
and  inhabiting  within  the  borough,    and  none  others. 

Then  the  plaintiff's  council  infilled  and  proved,  that  there  vot- 
ed For  him  thirteen  having  good  and  unqueftionable  votes ;  unto 
one  whereof,  the  defendants  council  excepted,  for  that  he  before 
the  eledlion  had  mortgaged  his  eftate ;  which  the  party  himfelf 
prefent  in  court  denied  upon  oath  ;  and  the  court  was  of  opinion, 
it  had  not  been  a  good  objedion,  if  true,  fo  long  as  the  mort- 
gager continued  the  poireffion,  and  had  the  benefit  of  redemp- 
tion in  him. 

The  defendant's  council  faid,  there  voted  for  Mr.  Grejham 
fourteen,  having  good  votes :  Which  if  fo,  would  have  made 
a  majority  ;  but  the  plaintiff's  council  excepted  to  fix  of  the  four- 
teen, as  being  no  good  eledlors,  for  one  of  them  lived  not  within 
the  borough  ;  which  was  proved  by  ancient  reputation  and  per- 
ambulation, that  the  houfe  where  he  lived  was  left  without  the 
bounds.  As  to  the  other  five,  the  objeftion  was,  they  were  no 
real  burgage  tenants ;  and  that  if  any  conveyances  had  been 
made  to  them  of  burgage  lands,  they  were  lately  made,  and 
fraudulently  contrived,  to  makes  votes  againft  an  ele<Sion  :  And 
becaufe  the  defendant's  council  could  not  deny  but  thefe  convey- 
ances were  lately  made,  the  court  put  the  defendant  to  produce 
and  prove  them,  which  was  done,  and  upon  reading  of  them, 
it  appeared,  two  of  the  five  were  made  after  the  teft  of  the 
Parliament  writ,  and  three  of  them,  in  order  to  carry  on  Sir 
Fhilip  Floyd's  eleftion  in  the  borough  about  five  years  fmce. 
Two  of  them  were  conveyances  by  one  Vallor,  who  had  a  gar- 
den about  thirty  rods,  and  conveyed  to  each  of  his  two  fons  a 
piece  of  it,  containing  about  ten  rods,  of  which  they  had  made 
jointers  to  their  wives,  each  fhare  being  worth  at  befl  2  s.  per 
annum.  Another  of  the  five  was  made  by  the  farther  who  had  a 
clofe  containing  two  acres,  and  made  a  conveyance  to  his  fon  of 
about  a  quarter  of  an  acre,  which  always  after  lay  undivided, 
and  was  conftantly  enjoyed  by  the  father.  Another  conveyance 
was  made  by  a  fon-in-law  to  his  father-in-Jaw,  of  a  cart  houfe. 
The  laft  conveyance  was  to  one  Jack/on,  of  a  little  tenement : 
But  it  was  proved  that  collateral  fecurity  was  given  to  re- convey, 
and  that  the  grantor  had  repaired.  As  to  all  five,  there  appeared 
feveral  badges  oi  fraud,  as  a  continued  pofieihon  in  the  grantors. 
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in  this  cafe ;  and  yet  if  they  judge  one  way,  and 
the  courts  below  another,  and  neither  have  power 
to  lupercede  or  reverfe  the  determination  of  the 
other,  under  what  uncertainty  will  the  officers  and 
all  parties  concerned  lie  ?  Whereas,    in  other  cafes, 
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iffc.  and  the  feveral  confefTions  of  the  purpofe  and  intent  of 
making  them  for  the  eleftions. 

The  court  cenfured  fuch  proceedings  as  evil  and  unlawful  : 
Mr.  /F.  (Recorder  of  G)  one  of  the  defendant's  council,  ftood 
up  to  jullify  thefe  proceedings,  andfaid,  it  was  part  of  the  conlli- 
tution  of  our  government  to  do  fo.  At  which  the  court  feem- 
ed  very  angry,  and  wondered  that  any  one,  efpecially  a  man  of 
the  gown,  ihould  fay  fo,  and  faid,  do  you  think  our  government 
hath  no  better  conftitution  ?  With  which  the  Gentleman  not 
being  fatisfied,  he  was  told  by  the  court,  he  deferved  to  be  taken 
notice  of  for  faying  fo,  and  that  he  feemed  to  have  advifed  to 
have  the  thing  done. 

To  conclude  the  evidence,  the  plaintiff's  council  deliver'd  into 
court  ten  or  twelve  feveral  conveyances,  that  were  proved  by  the 
party  that  wrote  them,  to  have  been  made  by  Mr.  G's  order, 
to  make  fo  many  votes  at  a  former  eleftion,  wherein  Mr.  Grejham 
was  concerned  ;  and  the  eleflion  being  over,  they  were  cancelled 
and  delivered  up ;  concerning  which  Mr.  Grejham  endeavoured 
to  fay  fomething  by  way  of  excufe,  but  was  told  by  the  court, 
it  was  too  bad  to  be  excufed  ;  and  it  was  well  an  aft  of  general 
pardon  had  pafTed  fmce  this  was  done,  elfe  he  Ihould  have  an- 
fwer'd  it  in  another  place.  During  the  whole  time  of  the  trial, 
the  fame  was  managed  with  great  patience  and  circumfpedlion  ; 
for  fo  foon  as  the  caufe  was  opened  by  the  plaintiff's  council,  the 
court  perceiving  the  nature  of  it,  commanded  filence  and  atten- 
tion in  the  jury  :  The  court  declaring  it  was  of  great  weight,  as 
great  as  any  that  ever  came  there  to  be  tried.  And  the  evidence 
being  fully  given  on  both  fides,  the  court,  by  way  of  diredion, 
told  the  jury,  that  the  plaintiff  need  not,  as  this  cafe  is,  prove 
any  exprefs  malice  in  the  defendant ;  for  it  fhall  be  intended 
when  a  man  fhall  do  fuch  an  evil  thing  as  this  is,  contrary  to  his 
own  knowledge,  and  declaration  made  upon  the  eledlicn,  and 
afterwards  alfo  j  (for  it  was  proved  againll  him,  by  one  or  two 
witneffes,  that  a  little  time  before  this  trial,  he  did  confefs 
Mr.  Onflow  duly  eleded,  and  that  he  had  told  Mr.  Grejham 
what  would  come  of  it.)  And  the  court  further  told  the  jury,  that 
this  was  a  caufe  of  moment,  and  deferved  more  than  ordinary 
confideration ;  and  that  the  making  votes  by  fuch  means  was  a 
very  evil  and  unlawful  thing,  and  tended  to  the  dellruftion  of 

the 
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where  one  court  errs,  a  fuperior  court  reverfes  •,  but 
here  both  adjudications  ihall  ftand  together,  tho' 
inconfiftent  the  one  with  the  other. 

But  'tisfaid  in  this  cafe,  the  a6lion  lies,  becaufc 
the  defendant  refufed  the  plaintiff's  vote  maliciofe 

&  fal- 

the  government,  and  debauching  of  Parliaments :  And  although 
fome  of  the  conveyances  were  made  fome  time  before  this  elec- 
tion, to  ferve  a  turn  at  a  former  choice ;  yet  that  they  were 
fraudulent,  and  void  in  their  creation,  and  ought  not  to  be 
made  ufe  of  at  any  time  againft  any  other  perfon  j  and  that  it 
was  fenfelefs  to  think  fuch  pradices  v^ere  part  of  the  conilitution 
of  the  government,  or  to  imagine  that  perfons  whom  we  intruft 
with  our  lives  and  fortunes  ought  to  be  made  and  chofen  by  fuch 
evil  devices :  and  that  fuch  praftices  deferve  to  be  feverely  pu- 
niflied,  and  divefted  the  j  jry  to  give  fignal  damages :  Whereupon 
the  jury  withdrew,  and  afcer  a  fhort  flay,  gave  a  verdid:  for  the 
pl;)intiff,   and  50!.  damages. 

And  the  court,  in  the  courfe  of  the  evidence,  having  obferved 
one  Billins^hurji  to  be  much  concerned  in  the  proof  and  manage- 
ment of  their  fraudulent  deeds,  conceived  him  to  be  privy  to 
-much  of  the  praftice  thereabouts,  and  commanded  him  to  flay 
in  court  until  the  jury  had  given  in  their  verdift ;  which  when 
they  had  done,  the  court  required  liim  to  find  fureties  to  appear 
in  the  court  of  Kings-Bench  next  Michaelmas  term,  to  anfwer  to 
an  information  touching  the  faid  mifdemeanor  j  and  in  the  mean 
time  to  be  of  good  behaviour,  which  accordingly  he  did  do  ; 
and  Sir  JVilliam  Mcore,  and  Sir  George  Woodruff  (whom  he  had 
ferved  lall;  eleftion  at  Hafelmere)  were  his  fureties.  And  the 
court  required  the  plaintiff,  Mr.  OnJIo^v ^  io  fee  that  an  infor- 
mation be  preferred  :  which  he  promifed  to  do  :  And  the  court 
declared  it  was  a  very  great  offence,  and  fhould  be  feverely 
punifhed. 

1  fhall  give  a  few  inflances  of  what  the  houfe  of  Commons 
hav'e  done  in  former  ages  to  punifh  and  prevent  evils  about 
eled'tions. 

I .  Jnno  20  Jacobi.  Do6lor  Harris^  Minifler  of  Blechingley  in 
Surry\  for  misbehaving  himfelf  by  preaching,  and  otherwife, 
about  eleftion  of  mjimbers  of  Parliament,  upon  complaint,  was 
called  to  the  bar  of  the  houfe  of  Commons,  and  there  as  a  de- 
hnquent  on  his  knees,  had  judgment  to  confefs  his  fault  there, 
and  in  the  county,  in  the  pulpit  of  his  parifh  church,  on  Sunday 
before  the  fermon. 

2  Jfino  20  Jacobi,  Ingrey,  Under-SherifF  of  Cdmhridgejhire^  for 
jrefufing  the  poll,  upon  the  promifp  of  Sir  Thomas  Steward  to 
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&  falfo  :  I  take  thole  to  become  words  of  courfe, 
and  no  evidence  of  that  is  given  to  the  jury. 

Sir,  to  conclude,  the  houfe  lately  pafled  a  rcfo- 
lution,  that  no  Lords  fiiould  intermeddle  at  any  of 
our  elections :  But  if  this  be  allowed  as  law,  they 
may  at  the  lad,  judge  and  make  (for  ought  I  know) 
all  our  elections :  But  for  my  part,  I  am  for  conti- 
nuing the  poffeflion  of  this,  and  all  our  other  jufl 
privileges,  as  derived  down  to  us  from  our  prede- 
cefTors,  who  ever  enjoyed  and  exercifed  them  as  now 
we  ihould  ',  and  I  hope  before  we  rife  we  Ihall  think 
of  fome  remedies,  and  not  lie  wholly  under  the 
power  or  mercy  of  the  Lords. 

Sir  nomas  Powys.  Mr.  Freeman^  I  believe  I  fhould 
hardly  have  rofe  up  in  this  matter,  but  that  I  think  it 
more  particularly  my  duty  to  fpeak  to  this  thing,  if  it 
were  polTible,  tlian  any  other  •,  tor  in  truth,  I  have  had 
a  more  particular  opportunity  of  knowing  the  nature 
of  this  cafe  and  the  proceedings  in  it,  and  what  the 

defend  him  therein,  kneeling  at  the  bar,  received  his  judgment, 
to  ftand  committed  to  the  Sergeant  at  arms,  and  to  make  fub- 
miflion  at  the  bar,  and  acknowledge  his  offence  there,  and  to 
make  a  farther  fubmiffion  openly  at  the  quarter-feflions,  and 
there  alfo  to  acknowledge  his  fault. 

3.  Anno  20  Jacobi,  the  Mayor  of  Arundel^  for  misbehaving 
himfelf  in  an  eleftion,  by  putting  the  town  to  a  great  deal  of 
charge,  not  giving  a  due  and  general  warning,  but  packing  a 
number  of  eleftors,  was  fent  for  by  a  warrant,  and  after  ordered 
to  pay  all  the  charge  ;  and  the  houfe  appointed  certain  perfons  to 
adjuft  the  charges. 

4.  And  lailly,  3  Car.  i.  Sir  William  Wreyy  and  others,  De- 
puty-Lieutenants of  Cornnjvall,  for  afTuming  to  themfelves  a 
power  to  make  whom  they  pleafed  Knights,  and  defaming 
thofe  Gentlemen  that  then  flood  to  be  cholen,  fending  up  and 
down  the  country  letters  for  the  trained  bands  to  appear  at  the 
day  of  the  eleftion,  and  menacmg  the  country  under  the  title  of 
his  Majefty's  pleafure;  had  judgment  given  upon  them  to  be 
committed  to  the  Toiver.  2.  To  make  a  recognition  of  their 
cfience  at  the  bar  of  the  houfe  upon  their  knees ;  which  was 
done.  3.  To  make  a  recognition  and  fubmiflion  at  the  afTizes 
in  Corn^vally  in  a  form  drawn  by  a  Committee.  See  this  cafe 
in  a  folio  pamphlet,  printed  i68i. 

confequences 
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confequences  of  ic  will  be,  than  many  others  have 
had. 

I  muft  acquaint  you  I  was  of  council  in  this  caufe, 
in  the  houfe  of  Peers,  upon  the  writ  of  error  with 
White^  and  the  other  conftables  that  were  profecuted 
in  this  adion,  and  did  to  my  power  defend  what  I 
took  to  be  the  rights  and  privileges  of  this  houfe. 

I  would  {land  right  in  the  opinion  of  every  body ; 
for  what  I  did  there  for  my  client  in  the  courfe  of 
my  profelTion,  I  do  not  think  my  felf  obliged  to 
maintain  here  -,  for  then  it  was  my  duty  to  do  my 
befl  for  him  as  his  council,  but  now  he  hath  done 
with  me,  and  I  have  done  with  him  in  this  place. 

It  hath  been  to  the  great  honour  of  fome  Judges 
in  Weftminfter-halU  who  have  argued  in  cafes  below 
at  the  bar,  and  have  been  brought  on  the  bench  be- 
fore the  caufe  hath  been  determined,  that  they  have 
argued  at  the  bar  one  way,  and  when  upon  the 
bench,  have  given  judgment  another  way  againft 
their  very  clients,  and  thereby  done  their  duty  in 
both  places. 

Now,  when  I  have  faid  this,  I  hope  I  do  fland 
fair  and  clear,  that  I  now  fpeak  as  a  member  of  the 
houfe  of  Commons. 

You  are  upon  a  point  which  I  wifli  had  never 
happened,  for  there  is  nothing  1  enter  upon  with 
greater  rcludancy  that  what  looks  like  a  difpute 
with  the  other  houfe  \  for  no  man  pays  a  greater 
honour  to  the  houfe  of  Peers,  and  to  every  Peer 
there,  than  I  do  •,  however,  as  I  am  inflituted,  I 
fhall  endeavour  to  maintain  the  rights  of  this  houfe. 
And  I  do  fay,  if  the  Peers  of  England  can  deter- 
mine all  our  properties  at  law  upon  writs  of  errror, 
and  all  our  rights  in  equity  upon  appeals  \  and  if 
they  can  determine  all  our  eledions  in  confequence 
of  this  adion  (as  I  am  of  opinion  they  may,  if  this 
adlion  prevails)  they  have  a  greater  pov/er  than  ever 
that  houfe  had  in  the  days  of  their  noble  anceftors, 
when  they  were  in  the  greateft  grandeur. 

I  will 
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I  will  fhew  you  what  will  be  the  ill  confequences, 
and  I  think  it  very  fit  for  you  to  take  this  matter 
into  confidcration,  if  there  be  any  way  to  come  at  it. 
Firfl^  I  cannot  deny,  but  generally  fpeaking,  a  man 
has  right  to  bring  his  a6lion  at  law  -,  but  then  I 
hope,  though  a  man  hath  a  right  to  bring  an  a6tion, 
yet  he  cannot  bring  it  in  detriment  to  any  other 
man's  privilege  \  for  if  a  member  of  this  houfe  be 
faed  in  time  of  privilege,  though  a  perfon  have  a 
right  to  fuch  adion,  yet  he  cannot  profecute  it  in 
breach  of  the  privilege  of  fuch  perfon,  much  lefs  can 
a  man  profecute  an  adlon  in  breach  of  the  privilege 
of  this  houfe.  And  fuppofe  this  fhould  come  before 
the  Lords  in  queftion  by  writ  of  error,  and  they 
fliould  be  in  pofleflion  of  the  caufe  -,  fure  every  de- 
termination of  the  Lords  upon  a  writ  of  error,  is 
not  without  more  ado  to  be  conclufive  to  the  Com- 
mons in  their  rights  and  privileges,  fo  as  that  they 
may  not  take  an  alarm,  and  be  concerned  if  all 
their  privileges  are  about  to  be  taken  from  them. 
Suppofe  any  member  of  this  houfe,  (as  I  think  by 
the  privileges  of  this  houfe  he  may,)  fhould  in  this 
houfe  have  jufl  occafion  to  take  notice  of  fome  great 
mifdemeanor  in  any  great  Officer  of  the  crown,  and 
fhould  afTert  matters  highly  intrenching  on  the  ho^ 
nour  of  a  Peer  of  England-,  and  fuppofe  when  the 
Parliament  was  up,  the  Peer  fliould  bring  his  a6lion 
of  fcandalum  magnatum  againft  the  member,  at  lav/, 
for  words  that  he  had  fpoken  here,  and  lay  them  as 
fpoken  elfewhere,  (for  in  a  tranfitory  a6lion  he  mayj 
and  he  fhould  juftify  that  they  were  fpoken  in  the 
houfe  of  Commons,  where  by  the  privileges  of  the 
houfe,  freedom  of  fpeech  is  allowed ;  and  fuppofe 
judgment  in  that  cafe,  (as  in  this  it  was)  fhould  be 
given  againff  the  plaintiff,  and  afterwards  this  by  a 
writ  of  error  fnould  be  brought  before  the  Peers, 
and  they  fhould  reverfe  this  judgment,  and  give 
judgment  for  the  plaintifT;  can  any  thing  be  more 
deftrudive  to  the  conftitution  of  Parliament,  if  fuch 

a  cafe 
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a  cafe  as  this  fhould  happen  ?  And  mufl  the  Com- 
mons in  fuch  cafe  fit  down  under  it  ? 

Suppofe  any  man  fhould  prefume  to  arreft  any 
member  as  he  was  going  into  the  houfe  of  Com.- 
mons,  nay,  the  Speaker  himfclf,  and  afterwards  he 
is  committed  by  order  of  the  houfe,  and  the  perfon 
committed  fhould  bring  his  adlion  for  taking  him 
into  cuftody,  and  the  Sergeant  who  took  him  into 
cuitody  fhould  plead  this  matter,  and  the  Judges 
give  judgment  for  him  as  they  did  for  the  de- 
fendants in  this  cafe,  and  by  writ  of  error,  it  being 
brought  into  the  houfe  of  Peers,  they  fhould  reverfe 
this  judgment,  and  give  the  plaintiff  his  damages  *, 
will  any  one  fay,  we  could  not  take  notice  of  this  ? 
"Would  it  not  deflroy  all  our  rights  and  privi- 
leges ? 

So  no  doubt  in  this  cafe,  though  they  have  gone 
by  way  of  a<5lion  at  law,  and  judgment  in  Wefimin- 
fier-hall^  and  writ  of  error  in  the  houfe  of  Peers,  it 
cannot  be  faid,  but  if  it  concerns  our  rights,  we  may 
take  notice  of  it.  In  the  caie  of  Sir  John  Elliot^  &c. 
the  Commons  declared  the  judgment,  5  Car,  I.  il- 
legal, and  againfl  the  privilege  of  Parliament. 

It  is  my  poor  opinion  it  is  our  right  (and  I  think 
no  body  can  doubt  it,)  for  we  are  in  polfefTjon  of  it, 
to  determine  our  own  elections  •,  and  I  would  be 
glad  to  be  acquainted  when  firft  we  began  to  hear 
and  determine  our  own  ele6lions ;  I  believe  no  body 
will  fay  with  certainty  when  we  did  not. 

I  know  we  have  a  turbulent  author,  who  gene- 
rally affeded  to  be  in  the  wrong,  and  though  a 
member  of  this  houfe,  made  it  his  bufmefs  to  write 
againfl  their  privileges,  and  was  always  hunting 
among  the  records  of  the  "Tower,,  from  whence  he 
brought  away  a  great  deal  of  dirt  with  him,  and  yet 
could  never  pretend  or  produce  more  than  two  in- 
flances,  wliere  the  Commons  reforted  to  any  other 
place  for  the  fettling  the  right  of  their  eledlions : 
The  man  I  mean,  is  Mr.  Prynn  -,  he  takes  occafion 

to 
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to  do  it  from  what  is  faid  by  my  Lord  Chief  JuRice 
Coke,  (who,  with  your  favour,  I  mull  take  notice 
fo  far,  as  to  fay  he  was  not  only  a  very  great  man  in 
our  profeflion,  but  had  been  Speaker  of  the  houfe 
of  Commons  in  his  time)  and  he,  in  his  i  hji. 
foL  116.  And  4 /;y?.  i  cap,  fol.  14,  15,  and  23. 
alTerts,  That  the  law  of  Parliament  is  as  much  part 
of  the  law  of  the  kingdora,  as  any  other,  and  in- 
deed the  higheft :  He  calls  it  Lex  &  confuetudo  par- 
Uamenti  •,  and  fays,  this  is  a  law  that  each  houfe  hath 
pofTeflion  of,  and  judgeth  by,  and  each  houfe  is  a 
houfe  of  judicature ;  and  he  puts  upon  this  a  great 
many  inftances,  and  fome  of  them  may  feem  ftrange 
to  thofe  who  have  run  upon  the  Commons  of  late. 
He  tells  you  of  a  cafe  8  Eliz.  (at  that  time  Onjlow 
was  Speaker,  and  it  is  mfol,  19,  of  the  book  of  the 
houfe  of  Commons  of  that  year)  one  Long  was  re- 
turned a  member  for  Wejlhury ;  and  it  being  com- 
plained of  that  he  came  into  the  houfe  by  undue 
pradlices,  it  was  enquired  into  by  the  houfe  of  Com- 
mons, and  found  that  he  had  given  four  pounds  to 
the  Mayor  of  Wefthury ;  and  they  having  examined 
and  tried  this  matter,  did  not  only  expel  lj)ng^ 
but  they  fined  and  imprilbncd  the  Mayor  of  Wejl- 
hury, Secundum  Legem  y  confuetudinem  parliamenti, 
Mr.  Prynn,  the  author  I  mentioned,  fuppofeth  there 
was  a  time  when  the  Commons  ufed  to  apply  to  the 
King,  in  cafe  wrong  was  done  in  the  matter  of  their 
eledions ;  and  in  his  comment  on  the  4  Inftit.  31. 
goes  back  to  the  12  Ed,  II.  there  the  King  was 
pleafed  by  commifTion  to  appoint  feveral  perfons  to 
hear  the  matter  of  an  eledlion.  He  pretends  to  ano- 
ther inftance,  and  that  is  in  Henry  the  Vlth's  time, 
in  the  cafe  of  Huntington ;  and  there  was  a  petition 
to,  and  a  commiflion  from  the  King  in  like  manner. 
The  lateft  of  thele  inftances  is  above  two  hundred 
years  ago,  and  neither  of  them  make  any  thing  for 
a  power  in  the  Lords  to  determine  the  eleflions  of 
the  Commons  5  but  on  the  contrary,  rather  for  a 

power 
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pov/er  to  be  delegated  by  the  King ;  and  the  in- 
llances  are  but  two.  Now,  I  lay.  Sir,  we  are,  and 
have  been  in  poileffion  of  this  right  for  a  very  great 
lengch  of  time,  and  have  it  conhrmed  to  us  by  a6l 
of  Parh'ament ;  for  the  late  a6l  of  7  and  8  of  King 
William^  hath  in  effed  declared,  that  the  determi- 
nation of  the  right  of  the  eleclors  is  in  the  houfe  of 
Commons ;  for  it  fays,  that  the  Sheriffs  and  Officers 
of  all  forts,  fhall  follow  the  laft  determination  of  the 
houfe  of  Commons,  as  their  rule  and  guide  in  fuch 
cafes.  And  furely  nothing  is  more  abfurd,  than  to 
fay,  that  this  houfe  fhall  examine,  try,  and  deter- 
mine who  are  ele6led  \  and  yet  Weftminfier-hall^  and 
the  Lords,  fhall  examine  and  determine  the  right  of 
the  electors.  How  can  any  one  examine  the  eledlion, 
but  the  firfl  ftep  he  takes  mufl  be  to  confider  and 
determine  who  are  the  ele6lors  ?  And  the  determin- 
ing the  one,  is  determining  the  other. 

I  would  trouble  you  a  little  with  the  reafons  they 
give  why  this  a6lion  fliould  lie.  It  hath  been  faid, 
and  I  think  it  is  true  for  the  honour  of  England^  and 
I  believe  it  hardly  can  be  found  to  fail,  that  where 
a  man  hath  a  right,  and  a  wrong  done  him,  he  is 
Ibmewhere  to  have  a  remedy  •,  but  now  let  us  fee 
the  application  of  this  rule.  Are  they  not  by  the 
fame  law  that  fettles  the  right,  and  declares  the 
wrong,  to  enquire  where  the  remedy  is  to  be  had  ? 
For  though  you  have  a  remedy,  you  miftake  that 
which  is  the  proper  remedy ;  and  the  fame  law  that 
fetdes  the  right,  and  declares  the  wrong,  gives  the 
remedy  j  you  muft  therefore  go  to  the  place  where 
the  law  direds,  for  your  remedy,  not  where  your 
lelf  would  defire  the  remedy.  Therefore  fays  my  Lord 
Coke^  in  his  preface  to  his  4  Inftit.  and  likew^ife  foL 
14,  and  ic^.  V7e  have  feveral  jurifdi6tions,  fome 
ecclefiailical,  fome  temporal,  ^c.  fome  governed 
by  one  law,  and  fome  by  another  \  and  all  muft  have 
their  rules  and  bounds,  which  muft  be  obferved. 
If  your  right  be  ecclefiaftical,  as  for  inftance,  before 
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the  ftatute  of  tithes,  could  you  in  IVeflminJIer-haU 
have  brought  your  adion  ?  Or  if  ilTue  had  been  join- 
ed in  fuch  an  a6lion,  and  the  parties  had  gone  to 
trial,  will  any  body  lay  but  that  the  Judges  muft 
have  arrefled  judgment,  and  faid  that  'twas  out  of 
their  jurifdidion  ?  If  a  Lord  of  a  mannor  fhould  re- 
fufe  to  admit  a  man,  to  whom  a  furrender  is  made 
of  a  copyhold  eftate,  the  Lord  has  done  him  wrong, 
and  damage  too ;  but  yet  he  cannot  bring  his  adlion 
at  law  for  it,  for  it  is  an  equitable  right,  and  he 
mull:  go  to  a  court  of  equity  for  his  remedy  ;  and  fo 
I  could  put  a  thoufand  inftances,  but  I  will  not 
fpend  your  time.  So  that  I  fay,  it  is  not  enough 
to  fay  you  have  a  right,  and  muft  have  a  remedy, 
and  therefore  you  may  bring  your  aftion  at  x\\^ 
common  law  •,  but  you  muft  feek  it  in  a  proper 
place,  though  perhaps  cofts  and  damages,  and  a 
trial  by  a  jury,  may  be  more  defireable  to  the 
party. 

Now,  in  this  cafe  I  would  know,  whether  this  is 
not  a  matter  of  parliamentary  jurifdidion,  and  alfo 
a  parliamentary  right  ?  Is  any  thing  more  plain  ? 
He  that  hath  a  right  to  vote,  hath  a  right  to  fend 
a  perfon  to  reprefent  him,  and  fit  in  Parliament ; 
therefore  it  is  a  parliamentary  right  ^  where  then 
muft  be  your  remedy  ?  In  the  houfe  of  Commons, 
where  you  have  a  right  to  fend  a  perfon  to  fit  and 
reprefent  you  \  there  you  may  complain,  I  was  de- 
nied my  vote,  or  mifufed  upon  the  eledion.  This, 
by  the  law  of  Parliament,  fhall  be  examined  here, 
and  for  this  purpofe  you  conftantly  appoint  a  ftand- 
ing  Committee  of  eledlions.  Indeed  I  cannot  but 
wonder  at  the  bringing  of  this  new  invented  adion ; 
for  if  there  be  any  thing  certain  in  the  common 
law,  it  is  this,  that  where  you  claim  a  right  to  any 
thing,  it  muft  be  founded  upon  common  ufage  in 
that  cafe,  or  in  feme  cafe  that  carries  the  fame  rea- 
fon,  and  is  juft  like  it ;  for  the  common  law,  gene- 
rally fpeaking,  is  nothing  elfe  but  common  uiage. 

Now 
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Now  let  us  fee  for  the  ufage  in  this  cafe,  and  whe- 
ther there  has  been  any  thing  like  this  a6tion  before. 
Say  they,  how  do  you  know  but  fuch  adlions  have 
been  brought  before  ?  I  do  not  fee  that  there  can 
be  a  flronger  negative  proof  in  any  other  cale  than 
in  this ;  for  we  have  had  Parliaments,  as  appears  by 
our  ftatutes  in  print,  for  five  hundred  years,  and 
we  have  had  Parliaments  in  every  reign  fince,  and 
in  feveral  reigns  a  great  many  Parliaments :  And 
let  us  confider,  whether  this  cafe  would  not  have 
happened  frequendy  in  five  hundred  years,  in  fo 
many  eledlions  in  counties,  boroughs,  and  cities 
where  there  are  fuch  infinite  number  of  eleiflors? 
And  therefore  this  cafe  muft  frequently  have  hap- 
pened if  fuch  an  adion  lay  at  law.  If  it  be  aflc- 
ed,  how  do  I  know  that  fuch  an  adion  hath  not 
been  brought  before;  I  anfwer,  it  is  wonderfully 
plain  there  never  was  fuch  an  adion  brought  before ; 
for  as  we  have  our  ads  of  Parliament  in  print,  fo 
we  have  faithful  Reports  of  all  our  law-cafes,  which 
we  call  the  year-books,  and  which  are  memorials 
of  all  cafes  fo  long  back  as  from  Ed.  IPs  time,  that 
is  400  years,  followed  by  a  feries  of  reports  till  this 
time,  and  are  now  grown  fo  numerous,  that  they 
become  a  burden :  And  I  will  defire  any  Gende- 
man  of  the  law  here,  or  in  England^  to  fliew  me 
the  footfteps  of  any  fuch  adion  as  this,  or  of  this 
kind  till  now,  ever  brought  before.  We  have  al- 
ways faid,  our  fore- fathers  were  wifer  men^  and 
greater  lawyers  than  we  are  •,  and  fo  they  were  *,  but 
fuch  an  adion  as  this  never  entered  their  thoughts. 

But  it  may  be  faid,  how  does  it  appear  that  there 
was  occafion  for  thefe  kind  of  adions  formerly,  for 
men  heretofore  were  unwilling  to  ferve  in  Parlia- 
ment, they  were  hired,  and  almofl  prefled  to  it, 
and  it  was  hard  to  get  men  to  come  up  ?  I  anf\ver. 
It  was  fo  far  otherwife  for  many  years  pafl,  that  fo 
early  as  Henry  VPs  nme,  there  were  great  contefls 
about  eledions,  and  the  Sheriffs  in  thofe  days  were 

apt 
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apt  to  do  wrong,  as  appears  by  7  H.  IV.  cap.  1 5. 
And  therefore  1 1  H.  IV.  cap.  i .  there  was  impofed 
one  hundred  pounds  penalty  to  the  King,  on  the 
Sheriff  that  did  not  do  his  duty,  according  as  the 
ftatute  does  diredl :  So  that  it  does  appear  there 
was  occalion  for  thefe  adlions,  if  they  had  lain  by 
Jaw;  and  yet  you  will  find  that  never,  till  23  //. 
VI.  did  it  enter  into  the  thoughts  of  any  man,  that 
an  aftion  at  common  law  could  be  brought  for  an 
injury  in  an  eledlion  •,  and  therefore  that  a6t  recites, 
that  there  was  not  before  that  time,  a  fufficient  re- 
medy for  the  party  grieved,  and  therefore  gives  a 
hundred  pounds  to  the  party,  and  cofts  if  a  Knight, 
and  forty  pounds  if  a  Citizen  or  Burgefs,  and  that 
by  a  law  made  on  purpofe  to  help  the  party  to  an 
adion,  where  there  was  no  fuch  remedy  before. 
Thus  it  refted  dll  the  famous  cafe  between  Nevill  and 
Strode^  in  2  Siderfin^  fol.  168.  (in  that  time  they 
fent  five  Knights  of  the  ihire  out  of  Berkjhire)  Mr. 
Nevill  brought  his  adion  againft  Strode  the  Sheriff; 
and  he  alledged  that  he  being  one  of  the  five  chofen 
for  that  county,  Strode  had  malicioufly  and  falfly  re- 
fuled  to  return  him,  &c.  and  the  Jury  gave  him 
fifteen  hundred  pounds  damages. ,  This  action  made 
a  great  noife,  and  the  Judges  looked  upon  it  as  a 
great  novelty,  and  thought  fit  to  confult  the  Parlia- 
ment in  it ;  *  (they  ufed  to  confult  the  Parliament 

in 


*  Sir  Humphry  Mackrcorthy  in  his  'vindication  of  the  fun Ja- 
mental  right  of  the  Commom  of  England,  page  27.  faith,  in  the 
c^e  of  Strode  and  Nen;ill,  An.  1655,  ^"^  ^^  action  on  the  cafe, 
againit  the  Sheriff  for  a  falfe  return,  to  the  damage  of  2000  1. 
after  a  verdid  for  the  Plaintiff  and  1500  1.  damages,  the  court  of 
the  Kings  Bench  adjourned  the  cafe  into  Parliament , /ro/>/^r  diffi- 
tultateniy  whether  the  adlion  d^d  lie  or  not  ?  Where  it  is  to  be 
obferved,  that  it  was  not  adjourned  into  the  houfe  of  Peers,'  but 
into  the  houfe  of  Commons,  as  the  only  proper  Judges,  in  all 
<:afes  of  that  nature  concerning  elctSlions  i  So  careful  were  they  of 
the  rights  of  the  Commons. 

Vol.  IV.  D  And 
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in  former  days,  in  matters  relating  to  the  Parliament,) 
and  the  Judges  heretofore,  when  they  were  afked 
their  opinion  in  difficult  matters  relating  to  the  Par- 
liament, would  fay,  this  is  above  us,  and  therefore 
to  be  decided  by  Parliament.  And  this  cafe  being 
referred  to  the  Parliament,  they  looked  upon  it  as 
fo  extraordinary  an  attempt,  that  though  Mr.  Nevill 
had  a  verdict  for  fifteen  hundred  pounds  damages, 
yet  he  never  got  a  farthing  of  the  Money,  or  any 
benefit  by  the  verdi6t :   Sed  thi  dormivit. 

After  this,  came  the  great  caufe,  that  hath  been 
mentioned,  of  Soame  and  Barnardi/lon -,  and  methinks 
this  deferves  very  much  our  confideration,  and  how 
far  the  determination  of  the  houfe  of  Peers  ought 
to  be  a  rule  in  this  very  cafe.  That  caufe  fet  forth 
with  great  profped  of  fuccels ;  Sir  Samuel  Barnar^ 
difton^  in  that  cafe,  did  not  flight  the  determination 
of  the  houfe  of  Commons,  but  firfl  petitioned  this 
houfe  as  the  proper  place  to  determine  his  right,  and 
had  it  decided  for  him,  that  he  was  the  perfon  duly 
eledled,  and  the  other  return  was  taken  off  the  file; 
and  then  he  brought  his  adion  at  common  law,  and 
fet  forth  this  whole  matter,  and  that  the  Sheriff  fal fly 
and  malicioufly  returned  another  with  him,  whereby 
he  was  kept  out  of  his  right,  &c.  a  long  time,  and 
put  to  very  great  expence  and  cofl:s.     This  came  to 

And  let  not  the  iniquity  of  thofe  times  of  rebellion  be  objefted 
to  this  inftance  i  the  argument  from  thence  extreamly  confirms 
the  right  of  the  Commons ;  for  if  it  be  confidered  that  Cromnvel 
had  then  created  a  new  houfe  of  Lords,  and  wanted  nothing 
but  a  houfe  of  Commons  to  eftablifh  his  ufurpation,  that  to  this 
purpofe  he  had  formed  a  new  model  of  an  houfe  of  Commons, 
and  overturned  the  method  of  elections,  depriving  all  the  Boroughs 
of  their  rights,  and  caufmg  the  choice  and  returns  of  members 
to  be  made  by  the  county  ;  yet  the  name  of  a  houfe  of  Commons 
remained ;  and  even  that  was  fo  reverenced  in  thofe  days,  that 
none  would  attempt  to  deprive  them  of  their  eflential  privilege,  of 
judging  of  eledllons :  No  influence  could  bias  the  Judges ;  they- 
thought  it  fo  inherent,  that  they  would  not  prefume  to  inter- 
meddle in  it. 

be 
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be  tried  at  the  bar  of  the  King's  Bench,  and  there  was 
a  ^erdia  given  for  Sir  Samuel  Barnardifton  for  eight 
hundred  pounds.  This  was  looked  upon  as  a  great 
cale,  and  my  Lord  Chief  Juftice  Hale  bid  all  per- 
fons  about  him  take  notice,  that  they  did  not  deter- 
mine the  right  of  the  election,  for  the  judgment  in 
that  cafe  belonged  to  the  Parliament ;  but  laid,  fince 
the  houfe  of  Commons  had  determined  the  right,  he 
thought  they  might  follow  their  judgment  tcT  repair 
him  in  damages,  and  fo  gave  judgment  for  the  da- 
mages the  jury  had  given  the  Plaintiff. 

This  caie  was  looked  upon  as  fo  improper  for  the 
common  law,  that  upon  a  writ  of  error  brought 
jnto  the  Exchequer-Chamber,    that  judgment  was 
reverfed,  becaufe  the  common  law  could  not  any 
way  intermeddle  with  eledions  to  Parliament,  fur- 
ther than  was  diredled  by  ads  of  Parliament.     It 
might  have  been  faid,  and  I  know  it  was  faid,*  that 
the  reverfal  of  this  judgment,  was  by  an  extraordi- 
nary high  hand:   And  therefore  upon  the  revolution 
m  the  very  beginning  of  King  William^  reign.  Sir 
Samuel  Barnardifton  brought  a  writ  of  error  in  Par- 
liament, complaining  that  in  the  Exchequer-Cham- 
ber,  they  had  reverfed  this  judgment  unjullly,  and 
went  upon  thefe  reafons,  as  may  be  obferved  from 
the  journal  of  the  houfe  of  Lords,  which  were  the 
reafons  of  fome  very  few  protefting  Lords. 

Ftrft,  Becaufe  it  was  a  denying  Sir  Samuel  Bar- 
nardifton the  benefit  of  the  law,  which  gives  relief  to 
all  wrongs  and  injuries  •,  and  is  a  very  great  damage 
to  the  Plaintiff,  and  therefore  he  ought  to  be  impaired 
J^condly,  Say  they,  if  it  fhould  be  allowed  that 
Sheriffs  and  bailiffs  may  make  falfe  returns,  and  no 
remedy  but  a  hundred  pounds  forfeiture,  it  would  be 
of  dangerous  confequence,  and  might  tend  to  the 
packing  of  a  houfe  of  Commons,  which  may  over- 
turn the  whole  conftitution.  But  the  Peers  then  did  not 
think  thefe  reafons  fufficient  for  this  new  adion  at 
common  law,  and  accordingly  the  houfe  of  Peers 
^   ^  affirmed 
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affirmed  the  judgment  of  reverfal  in  the  Exchequer- 
Chamber,  and  faid,  the  judgment  was  well  reverfed, 
for  that  no  fuch  adlion  did  lie  at  the  common  law, 
though  the  injury  done  did  tend  to  the  Plaintiffs  da- 
mage -,  and  all  other  mifchiefs  which  are  now  fug- 
gefted,  were  infilled  on ;  and  thus  it  ftands  to  this 
day.  And  yet  now  it  is  faid  upon  the  fame  reafons, 
the  adlion  does  lie  for  this  perfon,  though  he  be  only 
an  elector,  and  muft  receive  much  lefs  damage  than 
the  perlbn  eledled  *,  and  there  is  no  one  reafon  for  the 
eledor,  but  holds  more  flrongly  for  the  eledled. 
The  eleded  can't  maintain  an  adlion,  and  yet  now 
it  is  clear  that  one  of  the  eledors  may,  though  he 
can  have  no  fubflantial  dam.age  -,  for  if  a  man  comes 
and  gives  his  vote,  (as  here  in  this  cafe)  'tis  not  in 
the  power  of  the  officer  to  hinder  him  of  the  bene- 
fit of  it  j  for  his  vote  will  be  as  well  given  as  if  the 
officer  had  put  it  down,  and  this  with  refpedl  both 
to  the  perfon  who  gave  the  vote,  and  him  for  whom 
he  voted ;  and  fo  really  it  is  no  fubftantial  damage 
to  any  man. 

The  next  thing  I  fhall  mention  to  you,  is  another 
cafe  of  Mr.  On/low :  He  brought  his  adion  againfl 
the  Sheriff  of  Surry  for  making  Ilich  a  return  upon 
him  (I  believe  I  have  the  gentleman  in  my  eye  who 
brought  that  adion)  he  declared  in  the  fame  manner 
that  it  was  done  falfly  and  malicioudy,  and  had  a 
trial  and  a  verdidt;  and  yet  notwithftanding,  the 
Court  of  Common  Pleas ^  (being  governed  by  Sir 
Samuel  Barnardift on' s  C2iik)  did  unanimoufly,  7^  Car. 
II.  fay,  we  muft  not  prefume  to  determine  the 
merits  of  eledtions,  or  returns,  there  is  a  proper 
jurifdi6tion  for  it,  and  they  gave  judgment  againft 
the  adion,  and  I  think  he  hath  acquiefced  in  it  ever 
fi nee.  I  am  fure  I  have  heard  no  more  of  it  -,  the 
reafons  given  by  the  court,  appear  in  the  report  of 
the  cafe  in  3  Levinz^  fol,  29,  and  30.  and  are 
worth  the  reading. 

There 
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There  was  a  cafe  a  year  ago  between  Prideaux 
and  Moiris^  in  the  county  of  Cornwall.  Mr.  Strat- 
ford was  returned,  and  Mr.  Prideaux  brought  an 
adion  in  the  Common  Pleasy  in  the  time  of  King 
TVilliam^  againft  the  Viander,  for  making  a  falle  re- 
turn againit  him  to  his  great  damage,  and  laid  it 
with  all  aggravation.  This  went  to  a  trial  in  Corn- 
wall^  and  there  was  a  fpecial  verdid  found  •,  and  the 
queftion  was,  whether  this  adion  would  lie  before  the 
Commons  had  determined  the  right  of  ele(5lion  ? 
And  the  whole  court  unanimoufly  gave  judgment, 
that  the  adtion  could  not  be  brought,  till  the  matter 
had  been  firft  brought  before  the  Houfe  of  Commons, 
and  they  had  determined  the  right. 

Now  here  is  a  total  filence  in  all  books  of  the 
law,  that  any  fuch  adion  as  this  is  doth  lie :  Here 
are  the  ads  of  //.  6.  and  King  William^  which  pro- 
vide remedies  at  law,  becaufe  there  was  no  other 
provifion  before.  Here  are  not  only  thele  folemn 
judgments  in  Weftminfter-Hall^  but  the  judgment 
of  the  houfe  of  Peers,  in  the  cafe  moll  like  to 
this  of  any  that  can  be  thought  of,  that  no  fuch 
adion  doth  lie :  And  yet  I  cannot  tell  how,  there 
are  abroad  perlbns  that  endeavour  to  run  upon 
the  houfe  of  Commons,  and  ufe  them  ill  on  all 
occafions,  and  are  zealous  for  this  caufe,  which  feems 
to  be  fet  on  foot  to  undermine  all  our  eledions,  and 
bring  them  to  another  judicature. 

Now  fee  the  confequence:  No  man  ought  to 
have  a  foot  againft  him,  two  judgments  at  once  in 
two  feveral  courts ;  whereby  one  may  punifh  him  at 
the  fame  time  for  doing  a  thing,  and  the  other  for 
not  doing  it.  I  believe  fuch  proceedings  would  be 
looked  upon  as  barbarous  even  in  Turky^  and  yet 
that  will  be  juft  our  cafe :  A  Gendeman  petitions 
the  houfe  of  Commons,  and  fays,  the  right  is  in 
fuch  a  Jet,  or  fort  of  men  \  as  for  example,  in  all 
the  Freemen,  or  free  Burgefles  •,  and  that  according 
to  that  way  of  eledion,  he  was  chofen,  and  not  the 

D  3  perfon 
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perfon  that  is  returned  *,  and  this  is  determined  by 
the  Committee  of  eleftions,  and  afterwards  by  this 
houfe  againft  him  that  petitioned.  This  man  goes 
immediately  and  brings  an  adion  in  Weftminfter- 
Hall  againft  the  officer  that  returned  the  other  \  nay, 
every  one  of  thefe  perfons  that  he  affirmed  the  right 
of  eledion  to  be  in,  bring  their  adions,  and  it 
comes  into  PFeJlminfter-Hall  to  be  tryed,  and  the 
Jury  find  the  right  to  be  in  thefe  men,  as  he  has  al- 
Jedged,  contrary  to  the  determination  of  the  houfe 
of  Commons,  and  judgment  is  given  againft  the 
officer  in  every  one  of  thefe  actions,  for  the  men 
you  have  determined  the  right  not  to  be  in.  You 
cannot  fet  one  of  thefe  judgments  againft  the  other ; 
I  cannot  defend  myfelf  in  IVeftmhifter  Hall^  by  fay- 
ing, the  houfe  of  Commons  have  determined  that 
thefe  men,  who  fue  me,  have  no  right  to  vote. 
There  is  nothing  hke  this  in  the  world,  two  inde- 
pendent courts  cannot  controul  one  another,  but 
both  may  go  on  together  in  the  lame  caufe,  and 
both  having  a  right  to  judge,  one  judges  one  way 
and  the  other  the  other,  and  the  officer  is  crucified 
beeween  them. 

Let  it  be  confidered  again,  that  at  this  rate  none 
but  knaves,  or  beggars,  will  be  Mayors,  or  bailiffs 
in  an  eledion-year :  For  fuppofe  as  at  JVeJiminfter^ 
where  I  think  there  are  ten  thoufand  electors  :  Or  fup- 
pofe it  be  as  in  fome  towns  near  Wales^  for  one 
of  which  I  have  the  honour  to  ferve,  where  the  de- 
fendants of  every  burgefs  claim  a  right  to  vote,  and 
by  conlequence  they  will  bring  it  in  time  almoft  to 
all  the  fons  di  Adam\  for  all  the  fons,  and  all  the 
daughters  hulbands,  and  all  their  defcendants  claim 
a  right  to  vote.  Now  what  a  miferable  cafe  muft 
that  officer  be  in,  when  perfons  ffiall  come  from 
eaft,  weft,  north  and  fouth,  and  fay  their  pedigree 
is  fo  and  fo,  (for  they  are  good  at  pedigrees  in  thofe 
countries,)  yet,  what  a  condition  is  he  in  ?  he  is 
bound  to  determine  whether  they  have  a  vote  or 

not 
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not;  and  tho'  he  is  no  lawyer,  or  herald,  yet  how- 
ever he  is  bound  to  give  judgment  one  way  or  ano- 
ther, at  the  peril  of  an  adion :    And   fuppofe  but 
a  hundred  men  fhould   bring  their  adions  againft 
the  officer,  what  man  can  (land   a  hundred  adions, 
tho'  he   be  in    the  right  ?  There  are  not  only  thefe 
difficulties  in  the  cafe,  but  there  is  revenge ;  and  in 
popular    eledions   there   are  thofe  heats,    and  the 
voters  engage  with  that  animofity,  that  the  lofing 
fide  next  day  will  be   ready,  perhaps  only  for  re- 
venge, te  fend  for  a  multitude  of  writs,  and  have 
the  pleafure  of  ruining  the  officer  who  was  ao-ainft 
them,  tho*  he  was  in  the  right ;  for  every  one  has 
a  right  to  bring  his  adion  whofe  vote  was  disallow- 
ed, tho*  it  fhould  be  found  at  laft  that  he  had  no  right. 
As  to  the  words  falfo  iff  malitiofe  laid  in  this  de- 
claration, which  feem   to  be  a  great  ingredient  in 
this  a6lion,  I  agree,  in   fome  cafes  where  there  is  a 
jurifdicflion,  thefe  words  may  make  a  great  aggra- 
vation of  the  offence  ;    but  they  cannot  make   a 
thing  unlawful  that  is  lawful,  nor  give  a  jurifdidion 
where  there  was  none  before  :    For  no  man  w411 
fay,  if  a  perfon  fhould  bring  an  adlion  at  common 
law  for  a  legacy,  and  alledge,  that  the  executor, 
tho'  he  had  fufficient  afTets,  yet  he  falfo  &  jnalitiofe 
refufed  to  pay  it ;   that  would  give  a  jurifdidion  to 
the  courts  of  common  law.     Thefe  words  are  ver- 
la  clencorum^    words  of  courfe  for  the   moft  part. 
Befides,  how  dangerous  and  hazardous  would  it  be 
for  an  officer,  tho'  ever  fb  innocent,  to  depend  up- 
on thefe  words ;    when  every  body  knows  that  fal- 
fity  and  malice  refl  in  the  mind,  they  are  in  the 
imagination,  and  the  Jury  that  are  to  try  thisadion, 
are  at  liberty  to  judge  with  what  mind  the  officer 
adled  ;  that  would  be  the  hardefl  thing  in  the  world 
for  an  officer  to  undergo  in  every  adlion.     It  would 
be  enough,  for  the  Jury  to  prefume  it  was  done  ma- 
iicioufly,  (feeing  few  Mayors,  or  Bailiffs,  but  have 
their  inclinations,    and  give  their  votes  themfelves 
D  4  for 
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for  their  friends,)  becaufe  the  officer  made  an  inte- 
reft  for  the  other  fide  y  and  the  confequence  of  this 
new  invented  adion,  if  countenanced,  will  be,  that 
every  triennial  Parliannent  will  bring  a  triennial 
harveft  to  IVeftminJler-Hall.  I  fpeak  againft  my 
own  private  intereft,  if  that  was  to  be  confidered. 
Eledlions,  without  a6lions,  keep  up  animofities  too 
long,  fo  that  they  are  hardly  healed  in  three  years 
time ;  but  thefe  actions  will  help  to  vex  and  worry 
corporations  from  three  years  to  three  years,  and 
Mayors  and  Bailiffs  will  be  the  mofl  miferable  men 
in  the  kingdom,  and  ought  to  run  their  country 
rather  than  fland  a  popular  eledion  ;  whereas  the 
officer  is  accountable  to  you  for  his  behaviour  at  the 
eledion.  ' 

This  is  not  a  matter  that  ftands  in  need  of  the 
aid  and  affiftance  of  IVeftminfter-Hall^  that  they 
fhould  invent  a  new  a6lion  and  remedy,  as  if  there 
was  a  failure  of  juflice.  Has  any  one  come  with  a 
complaint  againft  any  officer  to  this  houfe,  and  they 
jiave  not  been  willing  to  hear  it?  Have  not  the 
Committee  a  right  to  hear  and  report  matters  with 
refpe6i:  to  the  eleclors,  as  well  as  to  the  ele6ted?  And 
have  not  we  known  that  the  eledtors,  tho'  but  a 
fmall  number  of  them  (as  in  a  late  cafe  of  this 
forry  town  of  Atlejhiirj)  about  five,  I  think,  of  the 
electors  came  and  complained,  and  their  complaints 
vv^ere  fully  heard.  And  if  any  fingle  eledior  fhould 
come  with  a  petition,  and  reprefent  that  he  was 
abufed  by  an  officer,  or  ill  treated  by  any  Mayor, 
or  Bailiff  at  the  election,  I  do  not  think  but  the 
houfe  would  be  ready  to  do  him  juftice*.  And  they 
have  a  right  fo  to  do,  for  the  officer  is  accountable 
to  them  for  his  behaviour.  'Tis  not  now  only  fo 
pradlifed,  but  always  was  fo  \  for  in  the  fame  trea- 
tife  of  my  Lord  Coke's  4.th  Infi.  fol.  49.  he  fays, 
that  they  will  make  him  change  his  very  return  ; 
they  will  make  him  raze  out  the  name  of  one,  and 
put  in  the  name  of  the  other.     So  that  they  have  a 

jurifdidiion 
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jurirdi6lion  adequate  in  this  cafe  •,  and  furely  if  they 
can  hear  the  complaint  of  feveral  ele6lors,  they 
can  hear  the  comphiint  of  any  one  eledor.  I  would 
not  trouble  you  with  arguments  that  may .  be  pro- 
per in  JVeftminJier^Hall^  becaufe  we  are  here  upon 
matter  of  our  conftitution  -,  but  I  know  no  adion 
more  obnoxious  to  the  true  reafbn  of  the  common 
law,  which  abhors  multiplicity  of  adlions;  and  a 
man  (hall  never  have  a  particular  adlion,  for  that 
which  naturally  draws  on  multiplicity  of  j^6lions,  and 
may  be  reformed  in  a  more  compendious  manner. 
Upon  this  reafon  that  famous  cafe  in  5  Rep.  called 
Bolton^s  Cafe^  is  founded :  If  a  man  builds  a  dove- 
houfe  near  a  common  field,  where  men  make  all 
their  profit  by  plowing  and  tillage,  and  therein 
keeps  a  great  number  of  pidgeons  that  live  upon  his 
neighbour's  corn,  is  not  this  a  great  wrong  and  in- 
jury to  them  ?  And  yet  no  adlion  lies ;  for  if  one 
man  that  is  wronged  thus  may  bring  his  adlion,  a 
great  many  more  may  do  the  like,  and  fo  there 
will  be  infinite  adions ;  therefore  it  fhall  be  prefent- 
ed  in  the  Court- Leet,  as  that  book  fays.  So  there 
is  that  cafe  of  Williams  in  the  fame  book,  where 
the  Lord  of  a  manor  had  a  chapel  for  himfelf  and 
his  tenants  to  repair  to,  and  to  hear  divine  fervice, 
within  the  parifh  of  Aldbury :  He  brought  his  ac- 
tion againfl  the  Vicar,  who  was  obliged  to  officiate, 
for  that  he  had  negleded,  &c.  tho'  he  had  ufed 
time  out  of  mind  to  officiate,  and  had  an  allowance 
for  it:  Says  the  cafe,  if  this  adlon  fhould  be  al- 
lowed, all  the  tenants  and  fervants  of  the  Lord 
might  have  the  like  adion,  and  ib  there  would  be 
a  multiplicity  of  adlions,  and  therefore  he  fhall  not 
have  this  adion  ;  but  if  it  had  been  to  have  been 
performed  in  his  own  private  houfe  or  chapel,  he 
alone  might  have  had  an  adion.  But  fince  it  would 
draw  on  a  great  many  adions,  which  may  ruin  any 
man,  therefore  the  remedy  mud  be  taken  in  fuch 
manner  as  it  is  given  where  there  is  publick  of- 
fence. 
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ftnce.  In  the  cafe  before  us,  every  perfon  is  chofen 
pro  bono  publico  ;  for  tho'  he  be  chofen  for  a  particular 
pjace,  he  ferves  for  the  whole  kingdom  ;  and  for 
that  rcalbn  you  Ihall  not  proceed  by  way  of  adtion, 
but  in  fuch  manner  as  it  hath  been  always  ufed, 
where  the  whole  thing  fhall  be  examined  at  once, 
and  all  determined  upon  one  petition,  wherein  all 
the  parties  injured  may  join  inftead  of  a  multitude  of 
a6tions. 

I  fhall  not  propofe  to  you  any  thing,  but  hope 
you  will  at  leaft  come  to  fomc  determination  that  may 
afTert  our  right  in  this  point ;  that  this  door  may  not 
be  open  to  bring  a  new  jurifdidlion,  to  examine  and 
determine  whether  any  of  us  fit  here  rightfully  or 
not. 

'Tis  a  (landing  order  of  the  houfe,  that  no  Peer 
hath  a  vote  in  the  election  of  a  commoner  •,  but  in 
the  next  elections,  if  this  be  allowed,  every  Peer 
may  vote,  for  they  are  freeholders,  and  many  of 
.  them  BurgefTes  and  members  of  corporations,  and 
they  may  all  come  and  demand  their  votes,  and  if 
refufed,  bring  their  adlions.  Thefe  and  many 
more  inconveniencies  are  obvious,  if  this  a6lion 
ihould  be  allowed,  and  I  believe  it  may  have  a  great 
effedl  upon  our  conftitution.  Very  much  more 
might  yet  be  faid,  but  I  have  taken  up  too  much 
time  already. 
's^.rjohn         Mr.   Freeman^  we  are  jealous  of  our  privileges, 

rsoHcitor-  ^"^  ^  ^^^"k  w^  -^^^^  j^^^  reafon  fo  to  be ;  but  we 
Genera].  muft  take  care  that  that  does  not  carry  us  too  far  out 
remp.  ^^^i'Q^ xht  way:  1  would  not  have  it  taken  for  granted, 
that  whatfbever  is  faid  againft  the  Lords  here,  tends 
to  aflert  the  privileges  of  this  houfe,  or  that  what  is 
faid  for  the  Lords  here,  is  againft  this  houfe.  I  am 
as  much  for  the  privileges  of  the  Commons  of  Eng- 
land as  any  man,  and  I  own  they  have  loft  a  great 
deal  of  power :  I  think  the  Commons  had  a  great 
power,  when  the  greateft  part  of  the  judicature  of 

this 
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this  government  was  their  fole  right ;  Nay,  if  a 
Peer  had  had  a  matter  of  conteft  with  another  Peer, 
or  with  a  commoner,  and  ifllie  was  joined,  that  ifluc 
was  to  be  tried  by  commoners,  and  not  by  Peers. 
'Tis  true,  if  the  profecution  of  a  Peer  was  in  a 
capital  matter  at  the  King's  lliit,  it  was  to  be  tried 
part  by  commoners  and  part  by  Peers  •,  the  bill  of 
indictment  was  to  be  found  by  commoners,  but  the 
iflue  was  to  be  tried  by  Peers ;  Bat  if  a  Peer  was 
ptofecuted  in  a  capital  matter  by  a  commoner,  or 
Peer,  as  by  an  appeal,  the  ifTue  was  to  be  tried  by 
commoners.  I  muft  confefs,  as  to  the  Lords  jurit 
didlion  in  matters  of  equity,  the  Commons  have 
great  reafon  to  be  jealous,  becaufe  there  all  fads, 
as  well  as  law  and  equity,  come  to  be  tried  and 
judged  by  the  Lords  alone. 

Sir,  I  fay,  when  all  fads  were  tried,  and  mofl  of 
the  Officers  of  government  were  chofen  by  the  free- 
holders of  the  county,  the  commons  were  fomewhat 
greater  than  now  they  are  ;  when  they  had  the  elec- 
tion  of  the  Sheriffs  of  the  counties ;  when  they  had 
the  eledion  of  what  they  called  confervators  of  the 
peace,  officers  that  were  the  fame  with  our  now 
juftices  of  the  peace,  with  this  difference  only,  thofe 
the  Commons  made,  thefe  the  crown  makes.  The 
Commons  had  a  great  power  when  they  were  to  eledl 
their  Captains  that  led  them  out  to  war,  which  here- 
tofore they  did,  and  had  a  right  to  do,  'till  it  was 
taken  away  from  them  by  the  ad  that  fettles  the 
militia,  though  I  own  it  was  difufed  many  years 
before.  The  making  of  Sheriffs  is  now  placed  in 
the  crown  *,  we  have  nothing  left  now,  but  matters 
of  trials  in  particular  cafes,  and  even  that  is  fo  far 
crampt,  that  the  Jury  is  returned  by  an  officer  that 
the  crown  puts  upon  the  county. 

Bat  yet  I  am  not  for  carrying  things  further  than 
we  have  a  right  to  do  j  I  am  for  keeping  what  we 
have,  and  for  that  realbn  I  am  not  for  encroaching 
upon  the  allowed  jurifdidion  of  the  houfe  of  Lords ; 

we 
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we  have  always  allowed  them  a  right  to  hold  plea  of 
writs  of  error.  The  Parliament  in  Hen.  IVth's 
time,  did  declare  the  right  of  Judicature  to  be  in 
the  houfe  of  Peers ;  and  I  never  found  any  inconveni- 
ence in  it,  if  the  Peers  kept  only  to  matters  of  law, 
and  left  the  fads  to  be  tried  by  the  Commons ;  nor 
did  I  ever  know  that  right  of  the  Lords  queilioned 
till  now.  A  great  deal  hath  been  faid  for,  and  a- 
gainfl  the  right  of  bringing  this  adlion  ;  I  do  not 
think  that  that  is  now  the  queftion,  the  queftion  is, 
whether  a  judgment  being  given  in  the  King's-Bencb^ 
a  writ  of  error  does  not  lie  in  the  houfe  of  Lords .? 
But  whether  the  Lords  did  right,  in  giving  that  judg- 
ment they  have  now  given  in  the  cafe  before  you, 
that  is  another  thing.  I  fpeak  to  the  right  of  hold- 
ing plea  of  this  particular  writ  of  error ;  no  body 
hath  denied  but  that  they  have  a  right  to  hold  plea 
of  a  writ  of  error  in  general,  upon  a  judgment  given 
in  JVejiminJler-hall  'y  but,  fay  they,  the  Lords  ought 
not  to  have  done  it  in  this  particular  cafe  ;  and  fe- 
veral  realbns  have  been  given  for  it. 

Fivj}^  Here  is  the  privilege  of  the  houfe  of  Com- 
mons in  queftion  in  the  cafe  :  That  hath  been  argued 
and  infifted  on,  but  I  confefs,  that  argument  does 
not  influence  me.  The  Lords  have  held  plea  of  a 
writ  of  error,  in  which  the  privilege  of  the  Com- 
mons hath  been  in  queftion  ;  and  the  Lords  have 
done  right  to  the  Commons  in  it,  particularly  in  that 
matter  of  the  Parliament  of  1640,  when  fome  were 
fiippofed  to  have  done  irregular  things  in  the  houfe  of 
Commons,  and  were  profecuted  for  it  by  information 
in  the  King^s  Bench ^  and  were  fin'd  in  K.  Charles  Ps 
time  •,  whereupon  a  writ  of  error  was  brought  in  the 
houfe  of  Lords,  and  that  judgment  reverfed  in  the 
time  of  King  Charles  IL  There  the  Lords  did  right 
to  the  Commons  in  the  matter  of  privileges  of  the 
Commons,  for  it  was  for  laying  hands  upon  the 
Speaker  in  this  houfe  j  and  I  think  every  body  com- 
mended 
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mended  what  was  done  in  that  matter  by  the  houfc 
of  Lords,  and  no  body  ever  faid  but  that  they  had 
a  right  fo  to  do.  Some  things  are  not  to  be  come  at 
otherwife,  than  by  a  writ  of  error  in  the  houfe  of 
Lords  i  and  I  beheve  if  you  look  a  httle  back,  there 
have  been  judgments  given  in  JVeftminJier-hally  not 
only  in  matters  of,  but  againft  the  privilege  of  the 
Commons-,  and  thefe  judgments  ftand  unreverfed, 
though  I  think  they  are  fit  to  be  reverfed,  and  I 
know  no  other  method  to  do  it  but  by  writ  of  error 
in  the  houfe  of  Lords.  I  think  there  is  one  judg- 
ment upon  an  information  againft  the  Speaker,  for 
licenfing  papers  to  be  printed,  which  he  did  by  or- 
der of  the  houfe. 

There  is  another  inftance  of  a  perlbn  taken  into 
cuftody  by  order  of  this  houfe ;  it  was  the  cafe  of 
Mr.  i'opham  Serjeant  of  this  houfe  :  The  party 
brought  his  adion  •,  the  Serjeant  pleaded  his  war- 
rant, that  it  was  done  by  order  of  the  houfe  of 
Commons,  and  judgment  was  given  againft  him, 
and  this  judgment  ftands  unreverfed. 

Now  what  method  have  you  to  reverfe  thefe  judg- 
ments, but  by  writ  of  error  ?  If  you  think  to  do 
it  by  a  bill  in  this  houfe,  that  muft  likewife  pafs  the 
houfe  of  Lords,  and  fo  will  be  the  fame  thing  as  a 
writ  of  error. 

Anodier  thing  is  faid,  that  this  perfon  was  not 
damnify'd  •,  or  if  he  was,  there  are  fuch  a  number 
of  perfons  who  were  then  likewife  damnify'd,  that 
may  bring  their  adions,  that  no  body  will  execute 
fuch  an  office.  I  think  that  argument  ought  not  to 
prevail,  for  at  that  rate  you  will  allow  the  Officer 
not  only  to  be  a  judge,  but  the  fupreme  judge,  and 
the  parties  damnify'd  ftiall  be  without  relief  i  he  may 
do  what  he  pleafes,  and  he  ftiall  never  be  queftioned 
afterwards,  fave  in  this  houfe,  which  I  will  confider 
by  and  by.  'Tis  agreed,  you  may  punifh  an  officer 
that  mifbehaves  himfelf  in  matters  of  eledlions  •,  and 
that  is  praftifed  now  very  much  -,  but  at  the  fame 

time 
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time  you  punifh  the  officer,  the  perfon  damnify'd 
hath  no  fatisfadion,  though  our  law  allows  iatif- 
fa<Stion,  in  cafes  where  he  that  did  the  wrong  fhall 
not  be  punilhed,  and  allows  fatisfadlion  in  all  cafes 
where  a  perfon  is  punifhable,  if  another  hath  re- 
ceived a  particular  damage. 

A  man  is  liable  to  be  fined  to  the  King,  or  Queen, 
that  is  a  punifhment ;  but  if  he  pays  fo  much  to  the 
party  damnify 'd,  that  is  fatisfadion.  If  a  man's  horfe 
breaks  into  another's  ground,  he  fhall  not  be  punilh'd, 
but  the  perfon  damnify'd  fhall  have  fatisfadion  :  But 
in  this  cafe  you  allow  the  officer  fhall  be  punifhed, 
but  you  will  not  allow  the  man  injured  any  fatisfac- 
tion  for  the  damage  he  received  ;  which  cannot  be 
fupported,  by  reaion  or  by  the  authority  of  any  par- 
ticular cafe. 

In  all  cafes  I  take  it  to  be  true,  where  a  man  is 
punifhed  for  doing  another  damage,  the  perfon  dam- 
nify'd fliall  have  latisfadion.  But  that  rule  does  not 
hold  true  in  the  contrary. 

It  is  faid  there  are  a  great  many  perfbns  concern- 
ed, and  if  you  give  every  one  an  a&ion,  there  will  be 
no  end  of  thele  adions,  and  therefore  none  fhall 
have  an  adion.  This  is  a  flrange  argument :  If  a 
man  injures  one,  or  two  perfons,  each  fhall  have 
an  adion  for  their  refpe£tive  damages,  but  if  he  in- 
jures an  hundred,  none  of  them  fhall  have  an  ac- 
tion ;  as  if  when  a  man  is  moderately  injurious  he 
fhall  make  fatisfadion ;  but  if  he  is  extravagantly 
injurious  he  fhall  be  fcot-free,  and  make  fatisfadion 
to  none.  This  refls  to  be  made  good  either  by  reafon 
or  authority,  which  hitherto  hath  not  been  done. 
The  cafe  cited,  I  own,  is  true.;  but  you  muft  take 
it  with  this  difference,  if  any  thing  is  done  which 
might  have  been  of  damage  to  a  hundred  people, 
but  v/as  of  damage  to  none,  none  fhall  bring  their 
adion,  though  the  criminal  fhall  be  punifhed  ;  but 
where  there  is  particular  damage  done  to  any  perfon, 

an 
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an  adion  will  lie  for  the  damnification  of  that  per- 
fon.  If  a  man  digs  a  pit,  any  man  may  fall  into  it, 
and  no  perfon  fliall  bring  an  adlion  for  that ;  but  if 
any  perfon  doth  fall  into  it,  and  hath  particular 
damage  by  it,  he  fhall  bring  an  adion  and  have 
fatisfadion.  And  with  fubmiflion,  that  argument 
will  not  hold,  that  becaufe  a  perfon  might  be  ruined,' 
if  he  be  obliged  to  make  fatisfadion  for  the  wrong 
he  hath  done,  therefore  he  (hall  not  make  fatisfac- 
tion  to  any  particular  perfon  he  hath  damnify'd. 

It  hath  been  faid,  admitting  it  to  be  fb,  that  the 
party  ought  to  have  fatisfadlion,  yet  he  ought  to 
take  his  remedy  in  a  proper  court ;  as  if  a  legacy 
was  given,  an  adlion  would  not  lie  in  the  ^een^s- 
Bench  for  it  •,  which  is  true.  But  it  would  have  been 
well  if  that  gentleman  had  told  us  which  was  the 
proper  court  to  give  fatisfadtion,  for  the  wrong  fup- 
pofed  to  be  done  in  this  cafe ;  if  the  ^leen^ s-Bench  be 
not  the  proper  court,  what  court  is  ?  'Tis  faid  the 
houle  of  Commons  is  a  court,  I  was  always  of 
opinion  it  was  fo :  'Tis  a  court  of  Judicature,  my 
Lord  Coke  fays,  and  a  court  of  record.  I  wonder, 
when  all  this  is  allowed,  it  fhould  be  faid  this  court 
hath  not  a  power  to  adminifter  an  oath  to  a  witnefs ; 
I  think  that  was  never  deny'd  to  any  other  court 
whatfoever.  Every  court  of  record  has  power  to 
adminiiter  an  oath  \  but  tho'  this  be  a  court  oF record, 
this  cannot,  it  hath  not  that  power.  It  would  have 
been  very  well  if  thofe  who  are  againft  this  action, 
could  fhew  us  that  this  is  a  court  that  can  give  fatif^ 
fadion  -,  fome  courts  can  punifh,  but  can't  give  fa- 
tisfadion,  whereof  I  think  this  one  •,  fatisfadion  was 
never  given  here  that  I  know  of  ^  was  it  ever  ?  Or 
pretended  to  be  had  here  ?  In  the  firfl  inftance  'tis 
true,  this  houfe  hath  punifhed,  and  by  fuch  punifh- 
ment  compelled  the  delinquent  to  make  fatisfaclion 
to  a  perfon  by  increafing,  or  remitting  fuch  punilli- 
ment  j  but  that  is  not  the  cafe  before  us. 
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It  hath  been  faid  there  has  been  no  inftance  of  this 
kind  of  adion  brought  \  and  that  the  court  of 
^een^ s-Bench  have  declared  they  have  nothing  to  do 
with  the  bufinels  of  eledions,  for  that  the  right  of 
eledions  ought  to  be  determined  here,  and  for  that 
purpole  the  declaration  of  the  Lord  Chief  Juftice 
Hale^  in  the  cafe  of  Barnardijlon  and  Soame^  has 
^een  cited.  I  mud  confefs  I  can't  but  wonder  at  that 
cafe ;  we  did  lately  think  that  the  judgment  given 
in  the  King^s-Bench  in  that  cafe,  was  rightly  given ; 
and  afterwards,  when  it  was  reverfed,  people  were 
aftonifhed  at  the  reafon  of  it ;  and  more  when  that 
judgment  of  reverfal  came  to  be  affirmed  in  the  houle 
of  Lords.  No  body  hath  ever  faid  why  that  judg- 
ment was  reverfed ;  I  do  not  lee  but  on  the  fame 
reafon  feveral  judgments  within  thefe  few  years,  nay, 
even  in  this  reign,  may  be  reverfed  likewife  j  for 
the  court  of  King*s  Bench  in  that  cafe,  did  not  pre- 
tend to  a  judicature  of  determining  the  right  of 
eledions ;  the  matter  in  that  cafe  had  been  determin'd 
before  in  this  houfe  i  but  they  only  gave  damages  for 
the  wrong  fuilained,  that  was  all  the  court  did  in 
that  caie,  and  yet  that  judgment  was  reverfed.  I  be- 
lieve there  hath  been  fome  judgment  given  by  this 
houfe,  within  thefe  twelve  months,  that  where  the 
houfe  hath  determined  the  right  of  eledion,  the 
party  grieved  fhall  be  allowed  to  maintain  an  adion 
at  law  for  his  damnification. 

But  I  take  it  that  there  is  a  difference  between 
the  cafe  of  Barnadifton  and  Soame^  and  this  prefent 
cafe.  Time  was  when  it  was  doubted,  where  a 
man  was  eleded,  and  the  officer  refufed  to  return 
him,  whether  the  perfon  eleded  was  damnified  or 
not.  'Tis  very  certain  ;  heretofore  perfons  were  not 
io  ambitious  of  fitdng  in  this  houfe  as  now  they  are; 
and  fome  perfons  purchafed  charters  of  exempdon, 
to  be  excufed  fitdng  in  this  houfe :  And  {o  it  had  been 
pradifed  in  the  houfe  of  Lords.  The  ad  that  hath 
been  mentioned  before,  exprefly  commands,  that  the 
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perlbn  cholen  fhall  come  and  be  prefent  in  Rirlia- 
ment.  And  afterwards  there  was  a  penalty  put  upon 
fuch  as  were  chofen,  if  they  did  not  appear  here  •, 
to  which  another  punilhment  was  added,  which  was, 
that  the  perfon  eleded,  if  he  did  not  come  hither, 
fhould  lofe  his  wages.  It  was  not  reckoned  a  da- 
mage that  any  perfon  was  not  returned  a  burgefs  to 
fit  here,  but  a  kindnefs ;  but  that  did  not  hold  fo 
in  the  cafe  of  an  eledor.  Every  body  agrees,  as  the 
eledors  had  a  right  to  choofe,  fo  there  was  no  fla- 
tute  to  compel  them  fo  to  do-,  but  they  looked  up- 
on it  not  only  as  their  right  but  their  intereft,  to  be 
prefent  at  the  eledlions.  And  none  can  fay  but  'tis 
a  man's  intereft,  to  make  choice  of  fuch  a  perfon  to 
ferve  in  Parliament,  (who  hath  the  power  over  his 
eftate,  and  life  toa  for  ought  I  know,)  as  he  could 
truft.  No  body  ever  doubted  that  a  perfon  who  had 
a  right  to  vote,  had  an  intereft,  and  might  be  dam- 
nified if  his  vote  was  refufed.  So  that  none  of  the 
cafes  that  have  been  put  of  the  right  of  the  perfon 
eledled  to  ferve  in  Parliament,  as  Knight  of  the  fhire, 
or  as  Burgefs,  come  up  to  the  cafe  in  queftion. 

I  would  fay  one  thing  as  to  the  damnification  of 
the  perfons  eleded  ;  there  is  a  late  ad  that  gives 
double  damages  where  the  return  is  contrary  to  the 
Jaft  determination.  Now,  I  do  take  it,  that  ad: 
fuppofes  that  a  man  might  have  been  damnified  be- 
fore ;  and  if  he  was  damnified  before,  he  was  fo  by 
the  common  law,  for  no  ftatute  gives  him  any  da- 
mages :  'Tis  true,  that  ftatute  gives  double  damages, 
but  ftill  that  ftatute  fuppofes  there  was  a  damage  be- 
fore, and  builds  upon  that  foundation  ;  fo  that  with 
fubmiftion,  that  very  ftatute  runs  againll  all  the  cafes 
that  have  been  put  as  to  the  perfons  eleded. 

'Tis  faid,  at  this  rate,  the  Lords  may  come  to 
vote  in  eledions.  I  am  of  opinion  the  Lords  have  no 
right  to  vote  in  eledions  for  a  Knight  of  a  fliire  or 
a  Burgefs ;  and  the  reafon  I  go  upon  is  this,  every 
perfon  who  had  a  right  to  vote,  ought  to  have  con- 
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tributed  to  the  Expences  of  him  that  was  eledled  ; 
if  he  was  a  freeholder,  he  was  an  Eledor  for  the 
county,  if  a  Burgefs,  for  the  borough ;  and  the  ex- 
pences of  the  Knight  of  the  Ihire  were  to  be  levied 
of  all  the  freeholders,  and  the  expences  of  the  Bur- 
geiles  upon  all  that  w^re  refident  in  the  borough. 
But  the  Lords  were  excufed  from  that  charge,  they 
were  not  to  be  contributors  to  the  expences  of  a 
Knight  of  the  (hire,  or  Burgefs,  becaufe  they  were 
of  another  houfe.  There  was  a  law  made  which 
lays,  that  for  lands  purchafed  by  any  Lords,  fuch 
lands  fhould  continue  chargeable  to  the  expences  of 
Knights  of  the  fhire,  as  they  were  before  fach 
purchafe  \  (o  that  'tis  plain  before  that  ad,  the  lands 
the  Lords  were  feized  of,  or  purchafed,  were  ex- 
cufed from  that  charge. 

But,  Sir,  I  think  this  matter  is  not  to  the  cafe  in 
queftion.     This  is  nothing  but  a  collateral  adlion  for 
damnification,  whereof  the  confequence  is  not  much, 
not  above  five  pounds-,    tho'   I  acknowledge  the 
fmallnefs  of  the  fum  does  not  influence  this  cafe. 
Nor  is  the  queftion,  whether  the  Lords  have  done 
right  or  not,  in  reverfing  the  judgment  given  in  the 
^een^s-bench,     Humanum  eft  errare.     If  they  have 
a   jurifdidion,   we   can't  juftly  complain  ;    tho'  I 
am  of  opinion  they  have  done  right  ;  I  think  the 
plaintifl^  in  this  cafe  was  damnified,  and  I  think  the 
court  of  ^een^s-bench  ought  to  have  given  judg- 
ment againft  thofe  who  did  him  the  injury,  for  the 
damage  he  fuftained ;  and  I  think  the  Lords  have 
done  right  in  reverfing  that  judgment,  and  in  giving 
fuch  judgment  as  the  court  of  ^leetf  s-bench  ought  to 
have  given. 
Sir  Edward     S I R,  'Tis  cnough   for  me  that   we  have   the 
Seymour,     j^^  q^  our  fide,  and  we  are  very  much  obliged 
to   the   pains   and  underftanding  of  thofe  learned 
gendemen  that   opened  this  debate,  in  prefendng 
us  with  a  true  ftate   of  our  difeafe ;    it   only  re- 
mains now  for  your  prudence,  to  apply  a  remedy. 
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And  I  cannot  but  take  notice,  that  this  is  an  adlion 
without  any  precedent  to  warrant  this  proceeding  ; 
and  I  believe  it  might  have  remained  fo  ftill,  (for  I 
don't  think  there  was  virtue  enough  in  the  coblcr 
of  Aikjhwy^  nor  had  he  purfe  enough)  if  a  Lord 
had  not  aded  that  part. 

For  my  part,  Sir,  I  do  not  think  this  to  be  the 
fingle  inllance  of  the  houfe  of  Lords,  we  have  reafon 
to  complain  of:  I  think  in  a  great  meafure,  by  their 
proceedings,  they  feem  to  hold  forth,  I'hat  the  axe  is 
laid  to  the  root^  and  that  they  have  a  diflike  of  this 
houfe  of  Commons,  and  endeavour  to  get  rid  of 
them.  I  fliall  not  inftance  in  particulars,  but  I 
hope  there  is  one  you  will  not  let  go,  without  ap- 
plying fome  remedy  to,  and  that  is,  that  noble  re- 
prefcntation  in  which  they  have  villified  you  to  the 
highett  degree,  and  lay  all  the  mifchiefs  of  the  laft 
reign,  and  this,  at  your  door.  I  could  fliew  you, 
there  is  nothing  in  it  but  fluff,  populum  f alter e  \  and. 
we  fee  the  confequence  of  it,  and  what  pains  and 
endeavours  they  have  taken  to  difperfe  it  all  over  the 
world,  to  m.ake  imprefiions  upon  the  people.  But 
that  which  I  would  have  fome  refort  to,  is  this, 
that  thefe  worthy  perfons  that  have  fpoke  before, 
tho'  they  have  truly  reprefented  the  flate  of  our  con- 
dition, yet,' they  have  been  very  tender  of  applying 
a  remedy. 

It  does,  I  think,  confiftof  tw^o  parts-,  one  is  what 
relates  to  the  inferior  courts,  the  other  to  the  judg- 
ment of  the  houfe  of  Lords  upon  this  writ  of  error. 
Now  there  is  a  right  to  bring  a  writ  of  error,  the 
learned  admit  \  but  I  would  take  away  the  founda- 
tion, and  make  this  declaration  : 

That  no  inferior  court  below  fhould  prefume  to  in- 
termeddle with  the  eledtions  of  the  houfe  of  Com- 
mons -,  and  I  am  fure  then  there  will  be  no  founda- 
tion for  a  writ  of  error.  In  the  next  ftep,  with  rela- 
tion to  the  judgment  given  in  the  houfe  of  Lords  \ 
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'tis  true,  the  Lords  make  a  great  complaint,  that  in 
matters  of  Parliament  we  h^ve  addrefled,  without 
advifing  and  confulting  with  them  •,  I  will  not  lay  how 
far  'tis  juftified  by  their  proceedings:  I  need  not 
remind  you  of  the  addrefs  they  made  without  you, 
when  you  addrefled  againil  my  Lord  of  JVorcefter ; 
before  you  had  prefented  your  addrefs,  they  prelent- 
ed  a  counter-addrels  to  yours.  But  I  take  the  dif- 
tin6lion  to  be  here,  'tis  one  thing  in  matters  of  Itate, 
and  another  thing  when  the  matter  depends  between 
the  two  houfes:  Where  'tis  a  matter  of  Hate,  with  re- 
lation to  the  Queen's  prerogative  being  violated  and 
invaded,  as  you  are  her  great  council,  you  are  to 
advife  the  Queen  in  that  matter,  and  not  let  any 
thing  of  that  kind  pais  upon  her. 

But  howfoever  I  would  go  the  regular  way,  by 
condemning  this  judgment,  in  relation  to  the  houfe 
of  Lords  ;  and  after  you  have  made  that  condemna- 
tion, I  would  apply  to  the  houfe  of  Lords,  to  fee 
if  they  would  recede  from  this  judgment  of  theirs. 
But  1  am  afraid  arguments,  or  debates,  will  help 
your  cafe  but  little,  you  mull  have  recourfe  to  re- 
medies that  are  in  your  own  power.  We  fee  what 
they  did  upon  the  laft  occafion,  when  they  thought 
their  privileges  were  concerned ;  they  adjourned, 
and  all  to  prepare  the  way  to  make  thfe  world  be- 
lieve they  were  injured,  and  prepare  them  for  their 
proceedings  afterwards. 

And  I  fay,  this  is  not  a  thing  that  falls  out  by 
chance,  but  carried  on  by  all  their  power,  to  repre- 
fent  you  as  inconfiderable,  and  to  make  you  ufeful 
for  nothing  but  giving  money,  and  then  to  fend 
you  home  into  the  country.  But  if  you  do  not  keep 
the  power  in  your  own  hands,  you  will  be  without 
remedy.  I  conclude  with  what  I  mentioned  in  re- 
lation to  the  courts  below,  to  declare  that  they  have 
no  power  to  intermeddle  in  matters  of  our  elec- 
tions. 

I  SHALL 
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I   SHALL    not   pretend  to  follow  that  honour- ^"'i"'^' °f 
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able  gentleman  near  the  bar,  in  all  the  iteps  he  afterward! 
hath  made,  tho'  I  think  I  may  be  as  regular  as l^^^^^^^^'' 
he.     I  think  he  hath  only  fhewed,  that  there  is  not 
fo  much  realbn  in  this  cafe  to  find  fault  with  the 
Lords,  but  that  it  is  neceflary  to  find  fault  with  them 
one  way  or  other. 

I  think  this  is  a  matter  of  great  confequence,  and 
as  long  as  I  fit  here,  and  as  long  as  I  live,  I  fhall 
be  as  tender  of  the  privileges  of  this  houfe  as  any 
body.  I  think  'tis  upon  the  due  balance  of  both 
houfes,  that  the  fafety  of  the  whole  does  confift ; 
and  I  muft  confefs,  I  think  the  liberty  of  a  cobler 
ought  to  be  as  much  regarded  as  of  any  body  elfe  ; 
that  is  the  happinefs  of  our  conftitution. 

I  think  it  was  very  well  obferved  by  an  expe- 
rienced member,  that  this  writ  came  very  regularly 
before  the  Lords :  If  fo,  then  I  think  the  queftion 
is  between  us,  and  the  perfons  that  eleded  us ;  and 
I  think,  tho*  gendemen  would  not  formerly  allow  of 
any  diftindion  between  the  privileges  of  the  houfe, 
and  thofe  of  the  people  of  England^  yet  they  muft 
allow  it  now,  or  they  can't  complain  that  this  adion 
is  any  prejudice  to  this  houfe.  For  when  a  perfon 
offers  his  vote  at  an  eled:ion,  and  is  not  admitted  to 
give  it,  and  upon  fuch  refufal  brings  his  adion  in 
the  courts  in  M^eftminfter-hall^  (which  I  take  to  be 
the  prefent  cafe,)  if  giving  judgment  upon  it  be 
contrary  to  the  privileges  of  this  houfe,  then  'tis 
pretty  plain,  that  our  privileges  do  interfere  with  the 
rights  of  the  people  that  eledred  us. 

I  fhall  plainly  give  you  my  opinion  in  this  cafe : 
I  can't  think  this  adion  to  be  a  breach  of  the  pri- 
vilege of  this  houfe-,  for.  Sir,  the  party  grieved, 
can  be  no  way  relieved,  but  by  applying  to  the 
law,  and  I  think  the  learned  gentleman  below,  is 
out  in  all  his  inftances  i  for  he  hath  given  an  ac- 
count   of   people    injured   applying   to  you,    but 
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they  were  candidates,  and  certainly  that  was  their 
proper  remedy ;  but  in  the  cafe  of  an  eledor,  I 
don't  fee  he  can  have  fatisfadlion  by  applying  to 
you. 

Gentlemen  talk  of  the  law  of  Parliament ;  I 
can't  fee  how  that  can  give  any  interruption  to  the 
law  of  the  land,  that  it  fhall  not  do  right  to  the 
party  grieved:  How  fhall  a  man  injured  in  the 
manner  I  have  mentioned,  receive  fatisfadion, 
by  applying  to  the  Parliament  ?  'tis  true,  the  of- 
ficer offending  may  be  puniflied,  but  the  party 
injured  can't  receive  that  fatisfa6lion  he  would  in 
the  courts  below,  by  giving  him  his  damages. 

I  think  this  is  a  matter  of  great  con  fide  ration, 
and  it  is  neceffary  to  confider  well  of  it,  and 
not  to  determine  rafhly.  I  think  it  may  be  of 
ufe  to  us,  fince  there  are  judges  who  have  been  of 
opinion,  that  the  fubjedl  ought  not  to  have  his  re- 
medy in  this  cafe.  A  judge  that  will  out  of  fear, 
or  any  regard  to  one  houfe,  do  contrary  to  his 
oath,  I  believe  at  another  time  will  be  influenced 
by  the  other.  I  think  ^tis  the  duty  of  a  judge  to 
ad  according  to  law,  and  not  be  afraid  of  either. 
Mr.  ^  Sir,  THERE  is  no  doubt  but  all  the  judges,  (as 

hath  been  faid,)  and  every  body  elfe,  are  obli- 
ged to  behave  themfelves  according  to  the  laws 
of  the  land:  But  the  queftion  is,  what  is  the 
law  of  England  in  this  cafe ;  if  the  houfe  of 
Commons  has  an  original  right,  to  determine  all 
matters  concerning  eledions  of  their  own  members 
(as  it  hath  been  always  underftood  to  have)  and  if 
we  have  a  power  to  puniih  officers  for  making 
falfe  returns,  or  any  other  misfeazances  committed 
by  the  returning  officers  •,  then  it  will  not  be  necef^ 
fary,  that  the  Judges  in  Weftminfter-Hall  fhouljd  have 
any  jurifdidion  at  all,  in  the  matter  now  in  quef- 
tion ;  and  if  they  have  none,  then  by  confequence 
the  Lords  will  have  as  little  by  writ  of  error. 

I  do 
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I  do  confcfs,  Sir,  when  I  firll  heard  of  this  cafe, 
it  gave  nie  fome  apprehenfion  that  it  might  be  of 
fatal  confequence  (by  reafbn  of  the  novelty  of  it,)  to 
your  privileges,  which  are  indeed  the  privileges  of 
the  commonalty  of  England^  which  we  reprefent. 
But  fince  I  have  thought  of  it  from  time  to  time, 
and  it  hath  been  better  opened  by  the  learned  Gen- 
tlemen that  have  fpoke  in  this  debate,  I  conceive  our 
coming  to  fome  refolutions  declaratory  of  our  right 
in  this  affair,  may  preferve  the  liberties  of  this  houfe, 
and  of  all  the  Commons  of  England y  who  have  in- 
truded us  with  the  prefervation  of  their  rights. 

I  think  the  learned  Gentleman  over-the-way,  took 
his  ground  too  narrow,  I  might  yield  him  this 
point,  that  where  there  is  a  writ  of  error  brought 
from  a  judgment  in  Weftminfter-Hall^  in  cafes  where 
a  writ  of  error  lies,  and  where  that  court,  and  the 
houfe  of  Lords  have  a  jurifdidion,  there  the  houfe 
of  Lords  are  at  liberty  to  give  what  judgment  they 
pleafe.  But  I  have  read,  the  houfe  of  Lords  is  not 
an  unlimited  jurifdidion,  but  is  bounded  as  \\ell  as 
the  courts  of  JVeJlminJier-Hall^  by  the  law  of  England, 
I  Ipeak  it  with  the  greatefb  reverence,  that  the  regal 
power,  (which  is  the  moil  fupreme  in  £;^^tei,)  is 
obliged  to  the  obfervance  of  the  laws  j  and  it  v/ould 
be  abfurd  at  the  fame  time,  to  fay,  that  any  part 
of  the  parliamentary  conflitution  is  not  limited  by 
the  known  laws  of  the  land,  or  the  laws  and  cufloms 
of  Parliament  -,  and  I  doubt  not  but  it  will  appear, 
a  writ  of  error  doth  not  lie,  and  never  did  lie  be- 
fore the  Lords  in  fuch  a  cafe :  And  lb  it  comes  at 
laft  to  this  point,  what  is  the  law  o^  England 'mx\\Vi 
cafe  ?  And  I  will  tell  you  my  thoughts  of  it. 

I  have  read,  and  learned,  and  I  believe  it  is  true, 
that  matters  of  Parliament  are  determined  by  the 
laws  and  cuftoms  of  Parliament  •,  and  I  believe  there 
is  as  good  authority  for  it,  as  there  is  for  writs  of 
error,  or  any  thing  elfe  j  and  that  this  law  and  cu- 
ftom  of  Parliament  is  a  principal  part  of  the  laws 
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of  England^  and  to  be  learned  by  experience  and 
precedents,  and  I  reckon  that  we  mud  come  to 
them  at  lafl.  Now,  Sir,  let  us  fee  what  experience 
or  precedents  we  have  to  found  this  jurifdidion  of 
the  houfe  of  Commons  upon,  for  examining  and 
determining  matters  concerning  their  own  elections. 
'Tis  true,  we  have  no  journals  extant  before  Ed.  VPs 
time :  And  there  is  a  book  they  call  Seymour^  I 
think  it  is  a  book  of  no  great  authority  \  and  if  it  be, 
there  is  but  a  fmall  matter  in  it.  I  have  read  it  over 
carefully  my  felf  more  than  once,  and  find  only 
titles  of  bills  depending,  and  when  they  were  read  -, 
and  all  I  learned  from  it,  was,  that  fometimes  bills 
in  thofe  days  were  read  four  times.  And,  Sir,  there 
is  as  little  concerning  eleftions  in  Qiieen  Marf% 
reign ;  but  in  the  beginning  of  Queen  Elizabeth., 
you  have  the  matters  of  eledions  plainly  fet  down, 
and  fo  they  have  been  ever  fince.  And  from  that 
time  to  this  it  hath  been  a  ftanding  rule  in  the 
houfe  of  Commons,  in  the  beginning  of  every  Par- 
liament, and  (as  I  take  it)  of  every  fefTion,  to  ap- 
point a  Committee  to  examine  all  matters  concern- 
ing eleilions.  Now  if  the  right  of  eledtions  is  not 
a  matter  concerning  the  eledion,  then  I  own  my 
felf  under  a  miflake  :  But  if  that  be  a  material  part, 
and  comprehended  within  the  general  words ;  and 
if  thofe  Committees  have  from  time  to  time  pro- 
ceeded to  examine  the  right  of  eledors,  and  this 
houfe  hath  proceeded  from  time  to  time,  to  give 
judgment  in  fuch  cafes,  fometimes  according  to  ge- 
neral qualifications  fettled  and  adjufled  in  the  houfe, 
and  very  frequently  upon  examining  and  confider- 
ing  the  rights  of  particular  votes,  then  I  think  we 
have  as  good  autliority  for  the  jurifdidion  of  this 
houfe,  in  the  matter  of  thefe  eledlions,  as  can  be  had 
for  any  thing  whatfoever. 

I  do  fay  in  this  cafe,  we  ought  to  take  our  ground 
and  foundation  upon  the  right  which  the  Commons 
of  Engknd  have,  and  ever  had  by  law  and  cuftoms 
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of  Parliament,  to  be  excrcifed  by  the  reprefcntatives 
of  their  own  chufing  •,  which  right  is  grounded 
upon  manifold  precedents  and  conftant  ufage.  For 
if  we  have  a  power  to  hear  and  determine  the  right 
of  the  electors -,  and  to  punifh  Officers  for  abridg- 
ing them  of  their  right,  and  give  fatisfadion  to  the 
party,  which  moil  evidently  appears,  not  only  in 
our  journals,  but  by  a  continued  and  uninterrupted 
pradice,  time  out  of  mind  •,  then  J  think  we  need 
look  no  further. 

I  do  fay,  that  from  time  to  time  there  has  been 
never  a  feffion  of  Parliament,  but  this  power  has 
been  exercifed  ;  and  in  your  Committees  they  have 
often  come  to  refolutions  to  determine  the  right  of 
all  eledors,  and  frequendy  of  particular  electors; 
and  for  that  purpole  only  they  have  examined,  whe- 
ther perfons  had  burgage,  tenures,  or  have  paid 
fcot  and  lot,  or  have  been  freemen,  and  other  cir- 
cumffances  neceflfary  for  the  information  of  the  Com- 
mittees J  and  as  matters  have  appeared,  they  have 
judged  them  qualified  or  unqualified :  And  where 
the  votes  of  perfons  having  right  have  been  offer'd, 
tho'  refufed  at  the  eledlion,  the  Committees  have 
ufually  allowed  thofe  votes  as  if  they  had  been  given, 
and  upon  their  determination  the  houfe  have  agreed 
with  the  Committee  very  frequendy,  and  Ibmetimes 
have  difagreed  with  the  Committee,  as  the  merits  of 
the  caufe  have  appeared  to  the  houfe.  So  that  no- 
thing is  plainer,  than  that  the  houfe  of  Commons 
have,  from  time  to  time,  exercifed  this  jurifdidtion 
in  all  the  parts  of  it ;  and  fomedmes  eledions  have 
been  tried  at  the  bar,  and  determined  by  the  houfe 
upon  fuch  trial. 

Then  how  comes  this  adlion  to  be  brought  in 
Weftminfter-hall?  I  have  confider'd  that  point,  and 
take  nothing  to  be  plainer  than  this,  that  Weftminfter- 
hall  never  had  a  power  to  meddle  with  elections, 
but  where  by  fome  fpecial  ad  of  Parliament  you 
have  given  them  power.     I  know  that  there  are 
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feme  opinions,  that  eIe6lions  have  been  tried  in 
Chancery,  and  in  the  houfe  of  Lords :  But  I  cannot 
find  any  thing  of  that  nature  ever  fettled,  though 
fome  attempts  have  formerly  been  made  that  way. 
I  know  that  witnelTes  have  been  carried  up  fome- 
times  to  the  houfe  of  Lords  bar  to  be  fworn,  but 
the  trial  of  eledions,  and  of  the  right  of  the  elec- 
tors, bath  always  been  in  the  houfe  of  Commons ; 
{o  that  here  would  be  no  defedl  of  power,  or  juftice, 
if  no  body  elfe  meddled  in  this  matter. 

Then  confider  what  a6ls  have  altered  this  original 
right:  I  think  there  are  two  that  are  moft  material  to 
be  confidered ;  one  is  that  of  23  of  H.  VI.  cap.  15. 
What  is  the  importance  of  that  ?  It  takes  notice,  that 
convenient  remedy  for  the  party  grieved  was  not 
ordained  in   the    former   flatutes   againft   Sheriffs, 
Mayors,  and  Bailiffs  offending ;  whereby  one  would 
infer,  that  the  Parliament  in  thofe  days  did  not  think 
or  know  any  thing  of  the  remedy,  now  endeavoured 
to  be  fet  up  in  fF'eftminfler-hall,    and   the  houfe  of 
Lords.  And  this  llatute  provides,  that  if  any  Sheriff 
do  contrary  to  the  flatutes  about  elections,  he  (hall 
incur  the  penalty  of  the  former  flatutes,  viz.    one 
hundred  pounds  to  the  King,  and  a  year's  imprifon- 
menr,*  and  fhall  forfeit  a   hundred  pounds  more : 
To  whom  ?  To  the  party  that  ought  to  have  been  re- 
turned, and  if  he  do  not  fue,  there  is  an  adion  given 
for  the  fame  to  any  body  elfe  :  And  a  Mayor,  or 
Bailiff,  for  a  falfe,  or  undue  return,  is  to  forfeit  to 
the  King  forty  pounds,  and  forty  pounds  to  the 
party  that  fliould  be  returned  ;  and  if  he  do  not  fue, 
then  a  popular  adion  is  given  for  the  laft  penalty  :  So 
It  is  plain  by  this  flatute,  no  a6lion  is  given  to  the 
voter,  who  had  his  remedy  in  the  houfe  of  Commons. 
Your  anceflors  were  fo  careful  of  your  liberties,  that 
they  never  trufted  dieir  eledions  to  all  perfons ;  fuch 
as  held  in  villenage,  all  cuflomary  tenants  who  held 
at  the  will  of  their  Lords,  and  might  be  influenced 
by  them,  and,  (as  I  take  it,)  tenants  by  efcuage, 
•      '  'till 
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'till  elcuage  was  reduced  to  certainty,  were  excluded, 
and  afterwards  all  tVeeholders  under  forty  fhillings  a 
year  :  And  when  the  officers  were  by  law  to  admit 
ibme  votes,  and  reject  others,  they  were  to  ufe  the 
bed  of  their  judgments,  without  being  liable  to  a 
multiplicity  of  adions,  funlefs  in  the  cafes  I  have 
mentioned,)  but  for  their  defaults  were  always  re- 
fponfible  to  the  houfe  of  Commons. 

Let  us  confider  then  the  ftatute  in  King  William's 
time,  I  think  it  is  in  the  feventh  year  of  his  reign ; 
there  the  llatute  takes  notice  of  the  injury  done  to 
gentlemen  by  double  and  falfe  returns,  and  thereby 
a  double  return  is  made  a  falfe  return  •,  and  by  the 
flatute  'tis  provided,  that  if  any  returning  officer 
return  contrary  to  the  laft  determination  of  the  houfe 
of  Commons,  of  the  right  of  eleclion  :  Such  return 
is  thereby  adjudged  to  be  a  falfe  return,   and  void. 

This  ftatute  of  the  feventh  of  King  William^  ad- 
mits the  very  determination  of  the  right  of  eledlion 
to  be  in  the  houfe  of  Commons ;  it  does  not  fay  the 
determination  of  the  ele6lion  but  of  the  right  of  elec- 
tion.    I  will  endeavour  to  avoid  repetition. 

But  how  does  this  matter  ftand  by  the  law  and 
cuftom  of  Parliament,  which  is  a  moft  material 
part  of  the  law  of  England?  The  houfe  of  Com- 
mons have  the  jurifdi6i:ion  in  thefe  matters  of  their 
eledions ;  but  by  one  or  two  ftatutes,  the  houfe  of 
Commons  have  given  power,  in  one  or  two  cales,  to 
proceed  in  the  manner  therein  prefcribed  ;  but  none 
of  the  cafes  allowed  by  thofe  ftatutes,  are  like  the 
cafe  of  this  man  at  Adeslury^  for  he  is  not  a  perfon 
who  has  fuffered  feecaufe  he  was  not  duly  returned, 
nor  the  perfon  mentioned  in  7  Willielmi ;  nor  is  his 
aftion  iounded  upon  any  ftatute  \  fo  that  this  cafe  is 
left  out  of  the  ftatutes,  and  it  muft  be  determined 
according  to  tlie  law  and  cuftom  of  Parliament. 

As  to  the  cafe  of  Mr.  'Ncvil^  it  never  came  to  be 
determined  in  Parliament:  We  read  it  was  put  off 
to  the  Parliament,  becaufe  of  the  great  weight  of  it ; 

and 
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and  the  judges  were  of  opinion  that  it  was  a  matter 
too  high  for  them.  And  in  the  cafe  of  Mr.  Onjhw^ 
where  the  cafe  of  Mr.  Nevil-^zs,  cited,  they  pofitive- 
Jy  faid,  it  was  a  matter  of  too  great  prefumption  for 
the  Judges  to  meddle  with  it. 

Then  how  comes  it  to  pafs,  if  this  a6tion  might 
have  been  brought  at  common  law^;  I  fay,  how  comes 
it  to  pafs,  that  this  adion  was  never  brought  before  ? 
Certainly  that  is  an  argument  it  never  lay,  for  there 
muft  have  been  occafion  for  fuch  an  a6tion,  if  the 
common  law  would  have  maintained  it.  But  the 
Judges  who  knew  befl  the  grounds  and  reafons  for 
this  pretended  adlion,  have  refufed  meddling  in  this 
matter,  becaufe  it  concerned  the  Parliament,  and 
the  Parliament  had  not  intruded  them  with  it.  As 
to  the  cafe  of  Barnardifton  and  Soame^  firft  adjudged 
in  the  King^s-Bench^  the  reafon  was,  becaufe  it  had 
been  adjudged  in  Parliament  •,  for  Sir  Samuel  Bar- 
nardifton^ had  a  majority  by  near  a  hundred,  and 
the  houfe  of  Commons  had  tried  the  caufe,  and  gave 
him  his  right  of  fitting  in  the  houfe ;  fo  that  one 
would  have  thought  that  he  had  liberty  to  have  gone 
into  Weftminfter-hall,  But  afterwards,  this  judgment 
was  reverfed  in  the  Exchequer ;  and  Judge  Ellis  in 
his  argument  fays  plainly,  that  the  right  of  deter- 
mining eledions  belongs  to  the  houfe  of  Commons, 
and  the  houfe  of  Commons  have  determined  it  for 
Sir  Samuel  Barnardifton^  and  for  that  reafon  you 
ought  to  affirm  this  judgment. 

This  matter  was  brought  prefently  after  the  revo- 
lution into  the  houfe  of  L^ords  •,  and  when  it  came 
there,  all  but  five  or  fix  Lords  were  for  affirming 
the  revcrlal.  Now,  Sir,  by  reading  the  reafons  of 
thefe  five  or  fix  Lords  that  difTented,  we  may  eafily 
infer  what  were  the  reafons  that  induced  the  whole 
houfe  to  affirm  the  reverfal.  Two  reafons  were 
given:  Firft,  faid  they,  becaufe  otherwife  there  will 
be  a  defed  of  juftice.  One  may  infc^r,  if  thefe  five 
or  fix  Lords  were  of  opinion,  that  there  would  be 
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a  defed  of  juftice,  all  the  other  Lords  were  of  opinion, 
there  would  be  no  defeat  of  juftice.  The  tivc  or 
fix  Lords  that  diflented,  fai^,  that  the  Plaintiff  ought 
to  iiave  this  a6lion  by  the  common  law  -,  certainly  if 
the  other  Lords  had  been  of  this  opinion,  they  would 
have  maintained  the  adion  j  but  they  concluded  no 
fuch  a6tion  did  lie,  becaufe  no  fuch  adlion  was  given 
by  the  common  law. 

I  take  this  matter  to  be  of  infinite  moment,  and 
I  think  there  is  no  degree,  or  ftate  in  this  realm,  but 
what  is  bound  by  the  known  laws  of  the  land ;  and 
if  the  Lords  in  Parliament,  and  the  Judges  are  limited 
by  the  laws  of  the  land,  fo  that  they  have  no  jurif^ 
did:ion  in  this  cafe,  then  I  do  not  fee  how  a  writ  of 
error  can  give  them  jurifdi(5lion.  Sir,  I  appeal  to 
you,  and  all  the  gentlemen  here,  whether  what  hath 
been  faid  on  one  fide  hath  been  at  all  anfwered  by 
the  other:  If  an  action  of  fcandalmn  magnatum  (hould 
be  brought  againft  a  member,  for  what  he  has  faid  in 
this  houfe,  no  doubt  but  that  member  would  plead 
the  privilege  of  this  houfe,  and  'tis  to  be  hoped  the 
Judges  would  allow  it,  and  put  the  Plaintiff  off  y$w^ 
die.  But  notwithftanding,  a  writ  of  error,  accord- 
ing to  this  dodrine  might  be  brought,  and  the 
Lords  might  give  judgment  that  this  adion  does  lie, 
and  then  what  would  become  of  your  liberty  of  de- 
bate ?  This  is  an  inftance  worth  your  regard. 

It  hath  been  told  you,  how  the  Lords  have  taken 
notice  of  the  privileges  of  this  houfe,  in  the  cafe  of 
Hollis  and  Elliot.  Let  that  be  fet  in  it's  true  colours, 
and  fee  whether  any  thing  can  be  drawn  from  that 
cafe  to  fortify  thejudgment  lately  given  in  the  houfe  of 
Lords,  There  was  a  diforder  in  the  houfe  of  Commons, 
and  the  Speaker  was  violently  forced  back  in  to  the 
chair,  and  fcandalous  words  againft  the  King's-Privy- 
Council  and  Judges,  were  uttered  by  Elliot^  Hollis^  and 
others,  and  upon  that  a  profecution  was  brought,  5  Car. 
primi^  againft  thofe  particular  gentlemen  in  Weftminfter- 
ball\  as  well  for  the  words  fpoke  in  the  houfe  of  Com- 
mons, 
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mons  as  for  the  force  ,  and  fines  were  fet  upon  them. 
This  matter,  after  the  reilauration  of  Charles  II.  was 
brought  before  the  Lords  at  a  conference,  and  they 
took  notice  of  the  privileges  of  this  houle,  not  to  {tt 
them  afide,  but  confirm  them ;  and  their  Lord- 
lliips  declared  the  judgment  to  be  illegal,  and  againil 
the  freedom  and  privilege  of  Parliament,  and  de- 
fired  the  Lord  Hollis  to  bring  the  roll  before  them 
by  writ  of  error ;  and  fo  by  agreement  the  judgment 
was  reverfed,  as  being  againft  the  freedom  of  fpeech 
in  Parliament,  allowed  by  Stroipd''^  a6l ;  which  their 
Lordfhips  acknowledged  to  be  declaratory  of  the 
ancient  and  neceflary  rights  and  privileges  of  Parlia- 
ment. Their  Lordfhips  then  would  not  let  any 
matter  appear  upon  record,  to  the  deftroying  the  Com- 
mons privileges  •,  and  I  wonder  hov/  this  precedent 
comes  to  be  cited,  to  juftify  a  proceeding  which 
tends  diredly  to  take  away  your  privileges. 

I  wifh  with  all  my  heart,  the  houfe  would  have 
appointed  fome  perfons  to  have  fearched  precedents, 
and  I  am  fure  they  would  have  found  an  infinite 
number  to  be  produced,  to  have  juftified  the  power 
of  the  houfe  in  this  cafe,  how  it  hath  been  in  their 
power,  time  out  of  mind,  how  they  have  a  power 
to  punifh  officers,  and  in  fome  inftances,  they  have 
given  damages. 

I  remember  one  in  my  time  *,  Mr.  Tankred  caufed* 
a  perfon  to  be  brought  hither,  and  he  cleared  him- 
felf;  and  the  houfe,  (as  I  remember,)  made  an 
order,  that  as  he  was  the  occafion  of  the  man's 
coming  up,  and  had  done  him  an  injury,  he  fhould 
make  him  reparation,  and  he  was  forced  to  do  it 
by  paying  him  a  fum  of  money. 

Not  that  I  would  go  fo  far  as  to  fay,  that  this 
houfe  is  a  proper  court  for  impofing  fines :  But  if 
they  are  not  a  proper  jurifdidion  for  the  bufinefs  of 
their  own  eledions,  I  think  they  have  no  jurifdic- 
tion  at  all.  I  will  not  fay  this  houfe  has  a  power  to 
fine :  I  know  we  read  fomething  of  that  in  your  jour- 
nals. 
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nals,  but  I  think  thofe  fines  came  to  nothing,  be- 
caule  there  was  no  means  to  eflreat  them,  or  caulc 
them  to  be  levied  ;  and  fo  that  matter  has  flept  ever 
fince,  and  I  hope,  wilJ  for  ever. 

But  not  only  your  freedom  of  debate,  but  right 
of  fitting  in  this  houfe,  is  concerned  in  this  cafe : 
And  if  you  have  not  a  power  to  determine  matters 
of  eledions  to  this  houfe,  I  wonder  how  any  author 
comes  to  fay  this  houfe  has  any  judicature  at  all  -,  for 
if  they  have  not  a  jurifdidion  to  this,  they  have 
nojurifdidion  to  any  purpofe  whatlbever. 

If  this  point  be  fettled,  that  this  power  belongs  to 
the  houfe  of  Comrnons,  the  next  confideration  will 
be,  how  to  attain  it ;  and  in  this,  J  hope  gentlemen 
will  take  fuch  fteps  as  arc  proper  for  them,  and  for 
thofe  they  reprefent ;  for  we  are  fent  here  ad  tra^an- 
dum^  &c.  in  the  name  of  thofe  we  reprefent :  And 
we  have  but  a  delegated  power,  and  can't,  without 
breach  of  trull,  give  up  the  rights  of  the  common- 
ality. For  my  own  part  I  have  taken  an  oath  to 
preferve  the  privileges  of  the  people  that  chofe  me, 
but  without  fuch  an  oath,  fhould  be  of  opinion,  that 
I  cannot  give  up  this  privilege  which  I  am  to  execute 
on  their  behalfs ;  but  I  will  ufe  all  the  lawful  and 
juil  methods  I  can  to  come  at  it,  and  I  think  you 
may  do  this,  without  interfering  with  the  houfe  of 
Lords,  or  the  Judges.  There  is  no  doubt,  but  the 
Judges  in  JVeftminfter-Hall  are  bound  to  take  notice 
judicially  of  your  legal  proceedings  here  ;  and  if  you 
come  to  make  a  declaration,  "  That  the  power  of 
"  hearing  and  determining  all  matters  concerning 
"  eledlions,  does  belong  to  the  houfe  of  Commons 
""  in  Parliament.'*  I  doubt  not,  but  they  will  take 
notice  of  it  as  becomes  them.  And  give  me  leave; 
to  fay,  no  body  can  help  bringing  this  adtion  as  this 
was  done ;  for  a  perfon  may  take  out  a  writ,  and 
declare  upon  it,  and  carry  it  down  to  trial,  with- 
out the  privity,  or  knowledge  of  any  court  ;  and 
then  when  the  caufe  is  tried,  the  other  fide  comes 

and 
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and  moves  in  arreft  of  judgment,  and  the  court 
gives  fentence.  But  I  wifli  the  defendant  had  de- 
murred, and  then  that  would  have  put  it  as  a  point 
of  law  to  the  judges  •,  and  if  they  had  determined 
*  it  judicially  for  you,  I  believe  it  would  have  gone 
no  further.  For  it  is  one  thing  to  determine  it  upon 
demurrer,  and  another  thing,  when  the  caufe  has 
been  tried,  and  damages  given,  to  have  the  court's 
opinion  e)c  poft  fa5fo. 

The  Judges  determined  the  aftion  does  not  lie  ; 
but  as  matters  ftand  now,  perhaps,  in  like  caies, 
there  will  be  brought  a  writ  of  error  before  the 
Lords,  and  they  will  give  fuch  a  judgment  as  they 
have  given  now^  for  ought  I  know.  I  Ihould 
not  think  it  proper  to  come  to  any  queflion  now, 
by  which  you  fhall  determine  your  right,  if  you 
are  not  fully  fatisfied  about  it  •,  but  it  ought  to  be 
confidered  farther.  The  law  and  cuflom  of  Par- 
liament is  to  be  found  out  by  experience  and  prece- 
dents :  But  if  you  are  fatisfied,  then  I  think  the  pro- 
per queftion  is,  that  by  the  law  and  cuftom  of 
Parliament,  the  hearing,  examining,  and  determin- 
ing all  matters,  concerning  eledlion  of  members  to 
ferve  in  the  houfe  of  Commons,  is  to  be  by  the 
fame  houfe.  I  think  that  is  to  be  your  queftion,  or 
to  that  effedV. 

The  confequence  will  be,  if  this  be  part  of  the 
law  of  England^  as  it  plainly  is,  you  may  may  as  well 
ftand  upon  that  declaration,  as  upon  any  new  law 
to  be  made  by  Parliament,  if  you  could  get  it : 
But  I  believe  you  have  no  great  reafon  to  exped  a 
new  law  in  this  cafe  to  pafs  in  the  houfe  of  Lords. 
Then  what  would  you  do  ?  If  you  ftiould  try  to 
get  a  new  law,  and  fail,  it  will  be  conftrued,  that 
you  had  not  this  power  before,  but  endeavoured  to 
get  it,  and  the  houfe  of  Lords  denied  it  you. 

But  'tis  plain  and  clear  you  have  this  power  al- 
ready, and  a  fufficient  ground  to  ftand  upon  ;  and 
I  doubt  not,  but  JVeftminfter-Hall  will  take  notice  of 
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it,  and  the  lioutc  of  Lords  too:  If  they  do  not, 
{Here  Mr.  Lowndes  zvas  interrupted  by  a  noife  7nade 
by  fome  few  of  the  members^  who  faid^  what  then  ? 
But  he  proceeded)  I  fay,  if  they  do  not,  it  will  be 
time  enough  to  confer  with  them  afterwards  :  And 
give  me  leave,  I  am  not  afraid  to  fay,  if  a  private 
man,  much  more  the  houfe  of  Commons,  have  the 
law  of  England  on  their  fides,  let  them  be  under- 
mined  ever  fo  much,  one  way  or  other,  they  will 
obtain  their  right  fooner  or  later.  The  rights  of  the 
people  of  England  are  fafcr  in  the  hands  of  their 
reprefentatives  than  any  other:  If  they  do  not  like 
them,  they  can  turn  them  out,  and  chufe  new  ones ; 
but  they  cannot  do  fo  in  the  cafe  of  the  Lords. 

I  beg  pardon  for  my  great  prolixity :  I  take  it  to 
be  of  importance,  to  avoid  all  conteffs  with  the 
houfe  of  Lords,  and  with  Wefimiyifier-hall^  and  I 
think  you  may  do  it,  by  propofing  and  acijuRing  a 
plain  declaration  of  your  right  by  the  law  and  cui- 
tom  of  Parliament. 


After  what  hath  been  faid  at  large  concerning  thcj^^  Solicitor 
law  in  this  caie,   efpecially  fince  it  hath  received  no  ^'^"^"'^^  (Sir 
contradiction  in  any  inftance  w^hatfoever  \  I  will  avoid  ^^^'""^^  Jter- 
the  repetition  of   what    has  been  already   offered,  ^'^r^s  Lord 
and  endeavour  to  fhorten  your  debate,   by  bringing andLo'rd 
it  fomething   towards  a  point.     It  hath  been  laid,  chancellor) 
that  the  queffion  now  before  you  is,   whether  judg- 
ment being  given  in  the  court  of  Queeri's- Bench ^  a 
writ  of  error  does  not  lie  in  the  houfe  of  Lords,  to 
reverfc   that  judgment?    I  cannot  by  any  means, 
agree  that  to  be  the  queftion. 

But  that  which  I  take  to  be  the  "proper  quefflon 
before  you  is,  whether  or  no  it  be  the  fole  right 
of  the  Commons  of  England  to  determine  their  own 
elections }  If  you  are  of  that  opinion,  never  let 
your  difeafe  grow  to  fuch  a  head,  as  to  put  you  up- 
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on  the  neceffity  of  complaining  of  a  judgment  of 
the  Lords,  bnt  rather  cheek  it  in  its  infancy. 

It  may  perhaps,  found  harfh,  that  a  man  fhall 
'  not  be  admitted  to  make  ufe,  and  have  the  benefit 
of  the  law  ;  and  yet  when  that  thought  is  thoroughly 
digefted,  I  believe  no  gentleman  in  this  houfe,  but 
will  agree,  that  there  may  be  many  fuch  inflances, 
where  you  will  not  endure  any  luit  at  law.  I  can- 
not give  you  any  better  inflances,  than  what  have 
been  mentioned  to  you  by  a  learned  Gentleman  on 
the  other  fide,  -who  approves  of  this  proceeding  by 
writ  of  error ;  the  profecution  againft  Sir  William 
Williams  for  publilhing  a  libel  (as  it  was  called^  by 
diredion  of  this  houfe,  and  an  a6lion  againfl  the 
Serjeant  for  obeying  your  commands.  If  fuch  an 
adtion  fhould  be  brought  againft  the  Speaker  or  Ser- 
jeant, fliould  we  fit  ftill  here  to  fee  what  they  would 
do  in  the  courts  below,  and  afterwards  wait  for  the 
event  in  the  houfe  of  Lords  by  writ  of  error  ? 

'Tis  very  true,  thefe  judgments  that  are  menti- 
oned by  that  Gentleman  continue  ftill  unreverfed. 
As  to  that  given  againft  the  Speaker  he  mentioned 
it  as  a  precedent  not  fit  to  be  followed  •,  indeed,  'tis 
a  reproach  to  the  houfe  to  mention  it,  fince  no  Par- 
liament hath  reverfed  it.  As  to  the  other  adion 
againft  the  Serjeant  he  fays,  judgment  was  given 
againft  him,  and  that  ftands  in  full*  force  ;  as  I  re- 
member that  cafe,  it  went  off  upon  the  form  of 
pleading. 

But  nothing  of  that  kind  being  the  queftion  now, 
I  beg  leave  to  ftate  what  this  adion  is  that  is  now 
before  us  \  for  Gentlemen  in  the  country,  who  have 
frequently  met  with  adions,  profecuted  without  cen- 
fure  for  matter*  relating  to  eledions,  may,  perhaps, 
be  furprized,  till  they  come  to  confider  what  the 
po'.nt  is.  This  is  not  an  adlion  grounded  upon  any 
ftatute  whatfbever.  'Tis  agreed  an  adtion  may  be 
maintained  where  a  ftatute  gives  a  particular  reme- 
dy, but  this  is  an  action  founded  upon  the  common 
#  law. 
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law.  Whatever  your  privileges  are,  if  you  will 
conlcnt  to  an  aft  of  Parliament  to  make  other  per- 
fons  judges  of  thofe  privileges,  fo  far  as  you  confent, 
if  they  purfue  the  power  given  them  by  aft  of  Par- 
liament, there  is  no  wrong  done  you  :  But  an  aftion 
brought  at  common  law  is  that  which  I  think,  in- 
terferes with  the  inherent  right  of  this  houle. 

We  have,  I  think,  attained  to  one  piece  of  know- 
ledge upon  this  debate,  that  this  was  the  firfl  aftion 
that  was  ever  brought  of  this  kind  \  and  gentlemen 
will  not  much  wonder  why  this  is  brought  now, 
when  they  confider  what  endeavours  have  been  ufed. 
to  make  this  houle  contemptible.  I  believe  this 
may  be  thought  the  moft  probable  method  to  attain 
that  end. 

I  would  not  repeat  the  precedents  that  have  been 
quoted,  yet  I  cannot  but  take  notice  of  that  of  Bar- 
nardifton  and  Soame :  Thofe  arguments  that  were 
made  ufe  of  for  this  judgment,  in  that  cafe  were  re- 
jefted,  and  the  judgment  of  the  Lords  was  then  di- 
reftly  contrary.  I  fhould  be  very  glad  to  hear  how 
the  Lords  judgment  of  reverlal  in  that  cafe,  and  in 
this  are  reconcilable.  The  Commons,  at  that  time, 
would  icarce  have  fuffered  fuch  an  attempt  upon 
their  privileges,  and  I  hope  we  fhall  be  as  careful 
and  as  zealous  to  preferve  ours :  We  have  as  much 
power  as  our  predeceflbrs,  we  fhall  never  fuffer.for 
want  of  power,  if  we  do  not  fuffer  for  want  of  will 
to  exert  it. 

I  expeft  to  hear  of  the  great  authority  of  one 
learned  Judge,  that  differed  from  the  reft ;  I  have 
the  utmoft  efteem  for  his  judgment,  but  I  am  forry 
to  hear  any  infinuation,  that  thofe  Judges  who  have 
given  their  opinion  otherwife,  are  guilty  of  a  breach 
of  their  oaths.  It  hath  been  touched  upon,  that 
whenever  any  queftion  has  been  afked  the  Judges, 
concerning  the  privileges  of  the  Lords,  or  the  pri- 
vileges of  the  Commons,  their  anfwer  is  recorded 
for  the  inftruftion  of  all  their  fucceffors,  and  to  the 
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honour  of  both  houfes  of  Parliament,  that  it  was  a 
matter  above  their  knowledge :  The  law  of  Parlia- 
ment is  above  the  Judges  of  the  common  law,  and 
is  not  to  be  fubjedt  to  their  judgment ;  'tis  alieni 
fori. 

And  Sir,  as  I  have  been  informed,  this  was  the 
anfwer  given  in  the  houfe  of  Lords  by  one  of  the 
prefent  Judges,  and  by  what  I  have  heard,  it  was 
well  he  efcaped  their  cenfure  ;  fhewing  too  much 
relpe6b  to  this  houfe  gave  very  great  offence. 

I  beg  gentlemen  to  confider,  (I  fhall  not  enter 
into  particulars  that  have  been  mentioned)  whether 
any  thing  of  this  kind  would  not  make  you  defpi- 
cable,  to  the  loweft  degree,  in  the  world,  and  ex- 
pofe  eledors  to  fuch  mifchiefs  that  none  could  en- 
dure ?  upon  every  ele6lion  that  comes  before  you, 
'ds  impoffible  to  judge  the  right  of  ele6lion,  but  by 
the  right  of  the  eledlors.  If  you  v/ill  endure  any 
perfon,  after  you  have  faid  he  has  no  right,  to  go 
into  Weftminfier-hall^  and  bring  an  a6lion  in  the 
courts  there,  a  Jury  may  find  a  verdi6l,  that  the 
houfe  of  Commons  are  miftaken,  and  that  this  per- 
fon hath  a  right,  and  judgment  fhall  be  given  ac- 
cordingly. Will  not  this  proceeding,  that  very 
moment,  fubmit  your  refolutions  to  the  examination 
and  cenfure  of  the  inferior  courts  ?  May  not  they 
fay,  they  vote  for  one  another,  we  have  detedled 
them  all  ?  That  they  are  a  parcel  of  people  pack- 
ed together,  and  not  one  of  them  eledled  as  they 
Ihould  be. 

What  condition  the  magiftrate  will  be  in,  hath  been 
mentioned  already ;  when  a  multitude  hath  a  right, 
and  every  body  may  bring  his  adlion,  can  any  Ma- 
giftrate, (a  Conftable,  as  in  this  cafe)  bear  the  ex- 
pences  of  a  hundred  or  a  thoufand  actions  at  law  ? 
There  will  not  be  wanting  fome  to  profecute  a 
Magiftrate  with  all  the  violence  poflible. 

Tho'  I  can  by  no  means  agree,  that  this  matter 
is  to  be  determined  according  to  the  common  rules 

and 
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and  methods  of  law,  but  according  to  the  courfe  of 
Parliament  *,  yet  I  fliall  compare  it  with  fome  other 
cales  in  the  law. 

That  which  makes  thefe  perfons  hardships  the 
greater,  is,  thefe  Magiftrates  are  not  people  that 
officioiilly  interpofe  to  take  a  poll  at  elections,  and 
make  a  return  ;  but  thefe  are  men,  who,  by  the  du- 
ty of  their  office,  are  obliged  to  do  it;  and  if  they 
do  not  execute  their  office  you  punifh  them  -,  and  if 
they  do  execute  their  office,  and  give  you  fatisfadi- 
on,  yet  if  you  let  this  be  examined  in  another  place, 
after  you  have  faid  they  have  done  well,  they  may 
be  punifhed  for  doing  fb. 

I  will  compare  this  with  one  or  two  common 
cafes  that  have  not  been  mentioned  -,  fuppofe  a  per- 
Ibn  fhould  exhibit  an  indidlment  againft  another 
malicioufly  •,  he  does  this  wilfully,  and  an  adion  does 
lie  againft  him  ;  but  if  a  Grand-juryman  find  a  bill 
againft  a  man,  the  law  will  not  admit  an  averment 
that  it  was  done  malicioufly,  becaufe  he  was  o- 
bliged  by  his  office  to  do  it :  So  it  is  in  the  cafe  of  a 
witnefs,  becaufe  he  is  brought  in  by  the  procels  of 
the  court :  So  it  is  in  the  cafe  of  Judges.  And  is 
it  not  equally  the  duty  of  a  Magiftrate  to  determine 
upon  the  poll,  and  afterwards  to  make  a  return  ? 
And  is  not  that  examinable  before  you  ? 

A  great  deal  might  be  faid  further  upon  this,  but 
I  hope  'tis  pretty  unnecefTary  :  And  that  no  body 
can  have  any  doubt  but  that  our  privileges  are  very 
much  concerned  in  this  queftion,  and  what  the  con- 
fequences  would  be ;  therefore  I  would  humbly  pro- 
pofe  for  the  queftion  what  another  gentleman  hath 
hinted  at,  which  may  reduce  this  debate  to  a  par- 
ticular point. 

We  certainly  have  fuch  a  thing  as  the  law  and 
cuftom  of  Parliament,  and  that  is  very  well  known, 
and  upon  that  foot  I  defire  you  would  put  a 
queftion  to  this  effed. 
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"  That  the  fole  right  of  examining  and  deter- 
"  mining  all  matters  relating  to  the  eledion  of 
*'  members  to  ferve  in  Parliament,  except  in  fuch 
''  cafes  as  are  otherwife  provided  for  by  an  a6l 
''  of  Parliament,  is  in  the  houfe  of  Commons;  and 
"  that  neither  the  qualification  of  the  eledors,  or  the 
"  right  of  the  perfons  ele6ted,  is  elfe where  cog- 
*'  nizable  or  determinable. 

Members,  The  queftion,  the  queftion. 
Ux,^mith.       Sir,  I  fpeak  only  to  your  order,  that  gentlemen 
would  not  interrupt  one  another  by  calling  for  the 
queftion,  but  give  diligent  attention  to  the  debate, 
for  this  is  a  matter  of  great  confequence. 

Then  Mr.  Freeman  (in  the  chair)  flated  a  quef- 
tion  on  his  paper  to  the  effect  propofed  by  Mr.  SoU 
licitor^  and  read  the  fame  to  the  Committee. 
^phe^r^Mut  ^  ^  ^'^  ^^^y  wilUng  to  hear  any  gentleman  that 
grave.  Will  ftand  Up  and  fpeak,  and  you  have  had  a  ve- 
ry good  hint  given  you  by  an  honourable  perfon, 
that  this  is  a  bufinefs  of  great  moment ;  and  I  hope 
we  fhall  continue  to  do  as  we  have  done,  that  is,  to 
hear  gentlemen  patiently  ;  and  that  we  may  not  be 
guilty  of  any  diforder,  I  move  you  for  candles  to  be 
brought  in. 

Then  the  queftion  was  put,  and  carried  for 
candles. 

And  they  were  brought  in  accordingly. 
Mr.  Dor-        jvii-^  Freeman\  you  have  now  a  queflion  upon  your 
afterwards  a  P^pcr,  but  that  vvhich  I  take  to  be  the  queftion,  is, 
h^t^'       whether  a  freeholder,  or  a  freeman,  who  hath  a  right 
to  give  his  vote  for  his  reprefentatives  in  Parlia- 
ment, may  arbitrarily  and  malicioufly  be  deprived 
of  that  privilege,  without  any  redrefs  in  any  court 
whatlbever. 

This  I  take  to  be  the  cafe  before  you,  'tis  faid  to 
be  of  great  confequence,  and  I  do  take  it  to  be  of 
as  great  confequence  as  any  thing  that  ever  came 
before  either  houfe  ^  and  I  don't  look  upon  it  only 

to 
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to  concern  the  jurifdidion  of  the  Lords  and  Com- 
mons, but  to  affe6l  every  part  of  the  conllitution, 
and  the  Queen  the  head  thereof,  in  the  highcfb  de- 
gree. For  it  comes  to  this;  if  the  Lords  have  not 
a  right  to  determine  in  this  matter,  which  by  writ 
of  error  is  regularly  brought  before  them,  we  fhall 
be  turned  into  a  ftate  of  villenage,  and  the  people 
will  be  deprived  of  chufing  their  own  reprefentatives 
without  relief,  and  fiiall  not  have  relief  by  her  Ma- 
jefty  in  the  court  of  ^leen's-bench^  nor  before  her  in 
the  court  of  Parliament,  where,  in  confideration  of 
law,  fhe  is  always  prefent,  and  where  by  our  law  is 
the  laft  appeal  -,  and  there  will  be  a  failure  and  an 
interruption  of  juftite,  and  our  conllitution,  in  rela- 
tion to  ourfelves,  v/ili  be  fo  far  changed,  that  'twill 
be  impolTible  there  fhould  be  any  right  reprefenta- 
tives of  the  people :  For  'twill  not  be  the  people 
then  that  will  chufe,  but  the  officer  may  arbitrarily 
refufe  and  return  whom  he  thinks  fit,  and  the  parti- 
cular perfon  will  be  without  remedy.  For  v/hat- 
ever  gentlemen  apprehend,  if  the  right  of  return 
be  not  controverted,  which  way  can  any  particular 
man  bring  his  cafe  before  you  }  and  what  remedy 
fhall  he  have  if  not  by  adlion .?  I  will  not  fiy  there 
has  not,  fbut  I  will  turn  the  argument,  and  put  it 
upon  them  to  fliew  there  has  -,)  but  I  believe  there 
never  was  any  particular  application  to  the  Com- 
mittee of  privileges,  where  the  injury  has  been  done 
to  a  particular  man,  which  is  the  prefent  cafe  :  And 
this  matter  is  found  by  a  Jury  that  was  ftruck,  and 
not  one  man  of  the  Jury  but  of  quality,  and  ap- 
proved on  both  fides :  And  I  think,  tho'  it  never 
came  before  the  Parliament,  nor  the  Committee  of 
privileges,  they  might  confider  of  a  pardcular  In- 
jury. 

And  as  for  the  notion  that  hath  been  taken  up, 
that  where  the  houfe  of  Commons  have  ajurifdidion, 
there  the  party  is  in  all  cafes  without  remedy  in  any 
other  court :  Sure  that  is  not  according  to  truth  ; 
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for  in  the  cafe  of  a  falfe  return,  there  is  a  publick 
injury,  that  does  not  hinder  the  party  from  obtain- 
ing fatisfadion  as  to  his  particular  injury ;  and  if  no 
adion  lies,  there  can  be  no  fatisfadion  ;  for  this 
houfe  hath  not  awarded  damages  in  any  cafe,  not- 
witliftanding  the  cafe  cited  ;  for  that  was  only  coils 
for  the  man's  trouble  in  coming  up  to  be  examined 
before  this  houfe.  And  if  they  fhould  award  da- 
mages, there  is  no  way  of  levying  thofe  damages  •, 
what  writ  can  we  iffue  out  ?  And  if  this  perfon  be 
without  remedy  at  law,  he  mull  fit  down  without 
any  redrefs  whatfoever. 

There  may  be  a  multitude  of  cafes,  where  this 
houfe  hath  a  jurifdiclion  as  far  a*  concerns  the  pub- 
lick  and  themfelves,  and  the  party  fhall  have  his 
action  alio. 

If  I  receive  a  blow  in  this  houfe,  'tis  a  violation 
of  the  privilege  of  this  houfe,  and  this  houfe  can 
take  jurifdidion  of  it,  and  cenfure  the  perfon  that 
iiath  done  the  injury  -,  but  will  any  man  fay,  that  an 
a6lion  of  battery  will  not  lie  at  the  common  law  in 
that  cafe  ? 

There  v/as  the  cafe  of  Sir  'Thomas  C large s :  At 
the  time  of  his  election  there  was  one  Roe  fpoke 
words  to  his  prejudice :  He  might  certainly  have 
complained  to  this  houfe  of  it  -,  (you  had  an  in- 
ftance,  I  think,  lafl  feiTion,  of  one  that  complained, 
for  fome  fuch  injury,  againfl  the  Lord  Bifhop  of 
PFcrcefter^  and  the  houfe  took  it  into  confideration, 
v.'hich  Sir  Thoynas  Clarges  might  have  done,)  but  he 
brought  his  a6tion,  and  recovered  confiderable  da- 
mages ;  and  afterwards  a  writ  of  error  was  brought 
in  the  King's-BeJtcb^  and  judgment  was  affirmed. 

There  is  a  cafe  not  within  any  provifion  of  your 
law,  and  that  is,  where  a  Sheriif  made  a  return,  and 
he  delivered  this  to  a  private  melTenger  to  bring  up 
to  the  crown-office.  The  meffenger  by  the  way 
thought  fit  to  vitiate  the  return,  and  make  another 
return  than  what  he  received  from  the  Sheriff:  For 

this 
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this  an  udion  was  brought,  and  lie  recovered  at  law  a- 
gainft  this  mefTcnger,  for  the  private  damage  he  had 
done  him.  Certainly  other  wile  the  law  would  be  de- 
fe6live. 

In  another  cafe,  the  Sheriff"  adjourned,  in  prejudice 
to  a  candidate,  to  a  corn-field  -,  an  adion  was  brought 
againft  this  Sheriff",  at  law,  for  the  damages  he  had  done 
this  gendeman,  and  it  was  maintained  j  and  I  dare 
fay  more  cafes  may  be  put :  Which  fliews  that  your 
having  a  jurifdiction  as  to  what  concerns  the  pub- 
lick,  does  not  exclude  the  party,  but  he  may  have 
an  aclion  for  his  private  injury. 

A  great  many  pofitions  I  have  heard,  which  I 
take  not  to  be  true,  particularly  this,  "  That  there 
"  is  no  remedy  at  law,  but  in  cafes  provided  for  by 
' '  the  ftatutes :"  That  is  not  fo,thefe  ftatutes  imply  the 
contrary.  The  firfl  fays,  whereas  there  was  not  a 
fufficient  remedy,  therefore  that  gives  a  more  com- 
pleat  remedy,  and  fo  the  Judges  declared  in  the  cafe 
of  Barnardifton  and  Soame. 

Sir,  they  have  told  us  of  the  cafes  of  Barnardif- 
ton and  Soame ^  and  of  iVm/Zand  Strode  \  with  humble 
fubmiflion  to  you,  thofe  cafes  go  fo  far  as  to  prove 
the  jurifdid:ion  of  the  Lords,  and  the  inferior  courts: 
That  of  Barnardifton  and  Soame,  was  an  adion 
tried  before  the  court  of  King*s-Bench,  and  a  fet  of 
as  learned  Judges  as  ever  were  before,  or  fince ,  and 
three  of  them  were  of  opinion  for  the  a6lion,  and 
my  Lord  Chief  Juftice  Hale  was  one  of  them ;  who 
the  term  before  he  furrendred  his  character,  did  thus 
exprefshimfelf :  "  He  gave  thanks  to  God,  that  he 
"  had  fpared  him  to  that  time,  that  he  was  able  to 
"  keep  his  cufhion,  and  declare  his  confcience  in 
"  that  place."  But  afterwards  it  had  its  fate,  a  writ 
of  error  was  brought  in  the  Exchequer-chamber ; 
Mr.  Juftice  Levinz  that  reports  it,  fays  it  appears, 
that  thofe  who  argued  againft  fhe  judgment  in  the 
King^s-Bencb  w^ere  made  Judges,  and  they  themfelvej 
afterwards  determined  the  cafe.  And  every  body 
knows  how  valuable  it  was  at  that  time,  to  know 

the 
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the  price  of  an  houfe  of  Commons,  and  an  Eyiglijh 
Parliament.  Three  Judges  were  made  then  in  the 
Exchequer^  and  I  think  two  in  the  Common  Pleas. 
Afterwards  it  came  into  the  houle  of  Lords,  and 
there  the  reverfil  in  the  Exchequer  was  affirmed,  for 
reafbns  different  from  what  are  argued  now,  and  I 
believe  for  feveral  good  reafbns.  The  Sheriff  in 
that  cafe  had  made  a  double  return,  and  the  Sheriff 
might  do  it  for  his  own  indemnity,  for  it  was  no 
more  than  finding  a  fpecial  verdid ;  and  therefore 
the  faying,  falfo  &  malitiofe^  being  put  to  a  thing 
that  was  in  it  felf  right,  it  would  not  alter  the  nature 
of  the  thing.  Another  reafon  they  went  upon  was, 
they  faid  this  double  return  v/as  a  void  return,  and 
for  that  reafon  the  adlion  did  not  lie,  and  upon 
thefe  reafons  depended  that  judgment.  That  Gen- 
tleman who  faid  that  only  four  or  five  Lords  dif- 
lented,  is  under  a  great  miftake  j  four  or  five  Lords 
only,  I  believe,  entred  their  diffent,  but  there  was 
a  great  number,  and  near  an  equality  againfl  that 
judgment  -,  and  divers  Lords,  now  in  that  houfe, 
were  againfl  that  judgment,  that  did  not  enter  their 
difTent. 

Then,  Sir,  there  is  the  cafe  of  Nev'tU  and  Strode^ 
and  that  was  firfl  a  judgment  in  the  Common  Fleas, 
and  when  it  had  taken  its  progrefs  in  TFeJlminJler- 
hall,  it  came  before  the  houfe  of  Lords ;  and  the 
Lords  returned  it  back  again  to  Weftminfter  hall,  and 
ordered  all  the  Judges  of  England  to  deliver  their 
opinion  in  it.  That  was  founded  upon  an  ordinance 
of  thofe  times  \  Berkjhire  was  to  fend  five  Knights, 
and  Nevill  was  one  of  them  that  were  eledfed,  but 
not  returned :  There  they  faid,  in  that  cafe  that  or- 
dinance was  intirely  new,  and  that  cafe  did  not  re- 
commend it  felf  by  the  known  laws  of  the  land,  and 
for  that  reafon  they  would  not  give  judgment,  for 
wages  could  not  be  levied  for  five  fuch  Knights. 
And  when  afterwards  they  were  to  give  judgment, 
the  right  conflitution  had  recovered  it  felf. 

Now, 
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Now,  as  to  the  Lords  riglit  to  receive  a  writ  of 
error  in  this  cafe :  You  have  addrcHed  to  them  tliat 
they  would  receive  a  writ  of  error,  at  a  time  when 
your  privileges  were  invaded.  That  was  the  cafe 
of  my  Lord  Hollis^  who  with  others  was  informed 
againll,  5  Car,  for  having  fpoke  words  in  this 
houfe  that  did  affe6l  the  government  :  And  he 
pleaded  to  die  jurifdidion  of  the  court,  (is  there  any 
fuch  thing  here  ?  No  they  have  fubmitted  to  it  •,) 
and  the  court  over-ruled  their  plea  to  the  jurifdidion, 
and  that  judgment  continued  in  force,  (as  fome 
others  which  hav^e  been  fince  do  now,  which  it  were 
well  if  they  were  reverfed,)  'till  this  houfe  took  no- 
tice of  it;  and  in  1667,  they  defired  a  conference 
with  the  houfe  of  Lords.  The  Chair-Man  was  my 
Lord  Chief  Juftice  Vaughan^  and  this  houfe  there 
complained  how  they  were  grieved  by  that  judg- 
ment ;  and  after  repeated  conferences,  both  houfes 
did  confent  to  this  expedient,  that  my  Lord  Hollis 
being  the  only  furvivor,  fhould  be  defired  to  bring 
a  writ  of  error  in  the  houfe  of  Lords,  and  he  did  fo, 
and  the  Lords  in  that  cale  did  you  juftice  and  re- 
verfed the  judgment. 

As  to  your  pafTing  this  vote,  what  it  will  fignlfy 
I  cannot  tell.  What  fignified  a  vote  you  pafTed 
before  about  the  year  eighty,  that  the  putting  the 
laws  in  execution  againlt  proteftant  dififenters,  was 
an  injury  to  the  publick,  and  a  fubverfion  of  the 
government ;  and  that  thofe  that  put  them  in  exe- 
cution, fhould  be  looked  upon  as  enemies  to  the 
King  and  kingdom  ?  The  confequence  was,  that  all 
the  laws  againft  popery  were  put  in  execution  againft 
proteftants  more  than  they  were  before.  The  Judges 
in  IVeftminller-hall  faid,  this  vote  had  not  pafifed  into 
a  law,  and  they  could  not  take  notice  of  it.  I  hope 
we  fhall  do  nothing  that  will  lefTen  our  felves,  nor 
any  thing  but  what  will  be  efiedual  for  the  ends 
for  which  'tis  propofed. 

Mr. 
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%]uf'&-  Mr.  Freeman^  I  confider  you  have  been  a  long 
terwards  timc  in  thls  debate,  and  a  great  deal  of  it  has  been 
^^RoUs.)  ^P^"t5  either  in  fuggeflions  contrary  to  what  appears 
before  you,  or  elfe  in  queftions  altogether  improper 
for  the  confideration  of  the  Committee  ;  and  there- 
fore it  is  necefTary  to  look  back  to  that  which  gave 
occafion  to  the  prefent  difpute. 

The  Committee  hath  a  copy  of  the  proceedings 
of  this  a6lion  referred  to  them,  but  it  hath  not  been 
read ;  and  I  am  confident  if  it  had,  and  had  been 
attended  to  by  Gentlemen,  they  would  fcarce  have 
laid  that  the  Lords  in  the  judgment  they  gave,  did 
any  thing  in  oppofition  to  your  judgment,  or  in  de- 
rogation of  your  privileges. 

Before  the  adion  was  brought,  there  was  a  refo- 
lution  of  the  houfe  of  Commons,  that  the  right  of 
eledion  for  the  borough  of  ^ilejhury^  was  in  the 
inhabitants  not  receiving  alms.  'Tis  from  that  re- 
folution  the  plaintiff  hath  taken  his  rife,  and  hath 
brought  his  adion  \  for  by  his  declaration  he  makes 
his  cafe  to  be,  that  he  was  an  inhabitant  of  that 
borough,  not  receiving  alms  ;  and  that  the  con- 
flables,  falfly  and  malicioufly,  obflru(5led  and  hindred 
liim  from  giving  his  vote  at  the  eledion  there. '  The 
conflables  plead.  Not  guilty^  and  the  matter  goes  to 
a  Jury,  and  they  find  for  the  plaintiff,  and  give  him 
five  pounds  damages :  Which  is  in  effed:  a  finding 
that  the  plaintiff  was  an  inhabitant,  not  receiving 
alms,  and  that  he  was  obftru6led  and  hindred  from 
voting  by  thofe  conflables,  and  that  it  was  diontfalfo 
&  malitiofe^  and  to  his  damage.  And  this  may 
ferve  to  demonftratc,  that  the  proceeding  at  law 
has  not  been  in  oppofition,  but  in  conformity  to 
your  judgment. 

Now  ht  us  confider,  whether  the  bringing  of  this 
adion  is  a  violation  of  your  privileges:  A  great 
many  things  have  been  faid  not  proper  for  you  to 
deliberate  upon ;  one,  that  this  will  encourage  a 
multitude  of  fuits  •,   another,  that  this  adion  was 

never 


A.  1703-4.        DEBATES.  -^y 

never  brought  before,  and  feveral  other  matters 
which  go  to  the  queflion,  whether  the  adbion  will 
lie.  Now  thac  is  not  the  queflion  here ;  but  the 
true  and  only  queflion  before  you,  is,  whether  this 
adion  was  brought  in  violation  of  your  privileges ; 
for  if  there  be  no  breach  of  privilege  in  it,  I  know 
of  no  authority  we  have  to  flop  the  courfe  of  legal 
proceedings.  And  as  to  that  but  one  thing  (as  I 
conceive)  has  been  faid  materially,  which  is  this, 
that  this  is  a  parliamentary  cafe,  and  appertains  to 
your  jurifdidlion  •,  and  the  Judges  of  the  common 
law,  are  not  Judges  of  the  law  of  Parliament,  and 
therefore  they  ought  not  to  have  given  the  plaintiff 
his  judgment,  (and  it  mull  be  admitted  the  Lords 
ought  not  to  have  given  any  judgment,  but  what 
the  Judges  ought  to  have  given.)  To  maintain 
this,  it  hath  been  faid,  and  undoubtedly  it  is  true, 
that  this  houfe  hath  a  right  to  judge  eledions ;  and 
it  is  as  true,  that  in  order  to  come  to  that  determi- 
nation, it  is  incidently  necefTary  that  the  houfe  do 
judge  of  the  right  of  eledlors ;  and  it  has  been  faid, 
(but  that  I  deny)  that  the  right  of  the  electors  is  by 
the  law  of  Parliament. 

I  take  the  right  of  every  ele6lor  in  England  to 
accrue  to  him  by  the  common  law,  for  he  is  under 
one  or  other  of  thefe  qualifications :  Either  he  is  a 
freeholder,  and  then  he  has  a  right  to  vote  for 
Knights  of  the  fhire ;  or  he  has  a  right  by  charter, 
or  a  right  by  prefcription ;  which  two  laft  rights 
take  in  the  right  of  voting  in  all  cities  and  boroughs. 
Now  I  would  be  glad  to  know  whether  the  right 
of  a  freeholder  is  not  by  the  common  law  ?  Is  it  not 
an  eflate,  with  all  its  privileges  and  fervices,  creat- 
ed by  that  law }  Whether  a  right  by  charter  is  not 
by  the  common  law  ?  Is  it  not  that  law  that  enables 
the  crown  to  grant  charters,  and  qualifies  that 
power  ?  Whether  a  right  by  prefcription  is  not  by 
Uie  common  law .?  Is  not  prefcription,  common 
ufage?  And  is   the  common  law,    any  thing  but 

com- 
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common  ufage  ?  So  that  the  right  of  every  eledlor 
being  by  the  common  law,  the  judgment  of  that 
right  is  primarily  and  originally  in  the  courts  of 
law.  The  freeholders  right  of  voting,  is  of  the  ef- 
fence  of  his  freehold  ;  and  you  may  as  well  take 
away  his  freehold,  as  take  away  his  right  to  vote, 
which  he  has  by  vertue  of  that  freehold,  and  then 
tell  him  he  mufi:  come  to  the  houfe  of  Commons  to 
recover  it.  And  the  fame  may  be  faid  of  thofe  fe- 
veral  interefts,  which  give  a  right  of  voting  in  cities 
and  boroughs.  And  thus,  I  hope,  I  have  made  it 
out,  that  a  right  of  voting  is  not  a  parliamentary 
right,  but  an  ordinary  legal  one,  and  the  common 
law.  Judges  have  the  judgmaent  of  it  originally ; 
and  it  is  incidently  only  that  the  houfe  has  a  power 
of  judging  of  it,  and  that  too  according  to  the  rules 
of  the  common  law  ;  which  is  a  further  demon- 
llration,  that  it  is  a  commiOn-law  right ;  for  it  would 
be  abfurd  to  fay,  a  man  has  a  right  by  one  law, 
which  is  to  be  judged  by  the  rules  of  another. 

Then  what  courfe  has  the  plaintiff  taken  ;  he  has 
a  right  by  the  common  law  to  choofe  Burgefles  for 
Ailejbiiry :  That  right  has  been  invaded,  and  he 
has  gone  to  the  common  law  for  redrefs,  and  from 
no  other  power  could  he  have  it ;  for  this  houfe,  or 
the  Committee  of  eleftions,  cannot  give  a  remedy 
in  this  cafe,  that  is,  cannot  make  the  perfon  injured 
reparation  for  the  damages  done  him,  by  obllrud- 
ing  him  in  the  exercife  of  his  privilege:  And  that 
is  the  thing  the  learned  Gentlemen,  who  have  fpoke 
in  this  debate,  have  paffed  by :  And  thefe  are  the 
material  points,  that  this  is  a  right  at  comimon  law, 
and  this  houfe  cannot  apply  a  rem.edy. 

But  it  has  been  faid,  that  the  houfe  will  examine, 
not  only  on  behalf  of  the  eleded  perfon,  but  of  the 
eledors.  'Tis  true,  but  in  order  to  what  ?  To  fee 
whether  you  have  a  right  mem.ber  here,  and  for 
no  other  end  ;  for  I  challenge  any  Gentleman,  to 
Ihew  m.e  one  inflance  of  a  fmgle  m.an  who  came 
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hither  and  complained,  that  he  had  a  riglit  to  vote, 
and  was  hind  red  from  voting,  and  made  that  folely 
to  be  the  offence  of  the  officer.  Did  the  houfe,  or 
would  the  hoLile  receive  fuch  a  complaint  ?  And  yet 
he  may  go  with  that  complaint  to  the  law:  For 
whether  the  perfon  he  would  vote  for  be  returned 
or  not,  the  injury  is  the  hindering  him  from  en- 
joying his  privilege :  And  it  cannot  be  made  an  in- 
jury, or  not  an  injury,  by  matter  ex  pfi  fatlo\  that 
is,  by  the  officer's  returning,  or  not  returning  the 
candidates.  And  tho'  the  officer  ihould  repent  him, 
and  not  carry  his  injuftice  fo  far  as  to  make  a  falfe 
return,  yet  it  is  of  ufe,  that  the  law  will  redrefs  the 
wrong  done  to  the  voter,  and  thereby,  perhaps, 
flop  the  firft  fteps  or-  approaches  towards  a  falfe 
return. 

But  if  I  fhould  admit  the  houfe  would  receive  the 
fingle  petition  of  a  voter,  who  was  refufed,  and  when 
the  perfon  he  would  have  voted  for  was  returned, 
yet  the  houfe  cannot  make  him  reparadon ;  all  we 
can  do,  is  to  cenfure  the  officer,  but  v/e  cannot 
make  the  perfon  complaining  whole,  in  point  of 
damages.  Indeed  it  has  been  laid,  the  houfe  can 
give  damages,  and  there  was  an  inftance  given  of 
Mr.  'Tankred^  who  complained  againft  a  clergyman, 
and  the  houfe  ordered  Mr.  Tankred  to  pay  him  cofts : 
So  was  Sir  George  Meggot  ordered  to  pay  cofts  to 
the  member  he  caufeleQy  petitioned  againft,  *  and 
the  like  is  provided  for  at  the  beginning  of  every 

feffion. 

*  The  Cafe  of  Sir  Gtorge  Meggot,  23  AW.  8  Willielmi.  R. . 

A  complaint  being  made  to  the  houfe,  that  Sir  George  Meg- 
got  had  profecuted  at  law  feveral  perions,  for  what  they  had  tef- 
tified  the  lall  fefiion  at  the  Committee  of  privileges  and  eledions, 
upon  hearing  the  matter  touching  the  eledion  for  the  borough 
of  South-Lvark',  it  was  referred  to  the  Conmiittee  of  privileges  to 
examine  the  matter  of  the  faid  complaint,  aad  report  their  opi- 
nion. 

4  Decemh, 
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fefTion.  But  are  thefe  inftances  of  any  petitioner 
repaired  in  damages  by  this  houfe  ?  No,  thefe  are 
inilances  againft  petitioners,  not  in  favour  of  them  ; 
nor  are  damages  given  in  thofe  cafes,  but  cofts; 
all  that  is  provided  for,  is,  that  perfons  frivoloufly 
complained  againft  fhall  not  be  out  of  pocket.  And 
by  a  mean  you  have  a  jurifdidion  in  point  of  ex- 
pences,  but  not  in  point  of  damages  ;  for  you  may 
order  the  wrong  doer  into  cuftody,  and  make  his 
payment  of  cofts  to  the  injured  perfon  the  price  of 
his  liberty  •,  but  there  is  no  dired  remedy,  even  for 
cofts. 

But  it  is  apprehended,  here  may  be  a  clafhing  of 
jurifdidlions,  and  if  the  party  fhould  be  allowed  to 
go  to  law,  the  courts  of  law  may  be  of  one  opini- 
on, and  this  houfe  of  another.  This  is  a  fuppofition 
the  law  does  not  allow  of,  for  this  is  to  fuppofe 
courts  of  juftice  will  not  do  right.  It  will  be  allow- 
ed to  me  that  your  determination  will  always  be  juft, 
and  other  courts  the  law  fuppofes  will  do  right  too, 

4  Decemb.  8  Willielmi.  A  report  was  made  of  the  matter  of 
fadl,  and  that  the  Committee  had  come  to  this  refolution  :  That 
Sir  George  Meggot  having  profecuted,  at  law,  Thomas  Malyn^  and 
John  Laddy  for  what  they  teftified  at  the  Committee  of  privi- 
leges and  eledlions  the  lall:  feffion,  upon  hearing  of  the  matter 
touching  the  eleftion  for  the  borough  of  Southnvark^  was  guilty 
of  a  breach  of  privilege . 

The  houfe  then  agreed  with  the  Committee,  and  ordered  Sir 
Qvorge  Meggot  to  be  taken  into  cuftody  of  the  Serjeant  at  arms. 

The  Cafe  of  Mr.  Tankred,  20  Jan.  9  Willielmi.   R. 

Mr.  Tankred  complained  to  the  houfe  of  a  breach  of  privilege 
againft  Mr.  Edward  Morris,  minifter  of  Aldborough,  in  the 
county  of  Tork  ;  for  that  the  faid  Morris  had  intercepted  letters 
of  Mr.  Tankred's  which  were  fent  by  the  poll;. 

14  Feb.  10  Willielmi  R.  Mr.  Morris  attending,  was  brought 
in,  and  the  houfe  having  heard  him,  and  his  witnefs,  refolved, 
that  there  was  no  ground  of  complaint  of  breach  of  privilege, 
and  ordered  that  Mr.  Morris  Ihould  be  difcharged  from  any 
further  attendance,  and  that  he  ihould  be  paid  the  charge  of  his 
attendance  by  Mr.  Tankred. 

~    and 
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and  then  they  will  determine  as  you  ;  and  your  de- 
termination, and  that  of  the  law,  as  I  faid  before, 
has  been  the  fame  in  this  cafe.  But  then,  as  the 
fuppofition  of  law  is,  that  all  courts  will  do  right, 
fo  human  frailty  fuppofes  there  may  be,  an  error  in 
judgment:  And  yet  courts  muft  have  jurilclidion, 
or  elfe  there  can  be  no  adminiftration  of  jultice 
among  men,  fince  there  is  no  judicature  fliort  of 
another  world,  that  can  pretend  to  an  unerringjudg- 
ment.  And  now  I  will  Ihew  you  the  feveral  courts 
have  different  jurifdidion  of  the  fame  fa6l,  and  the 
law  allows  them,  notwithftanding  there  may  be  di- 
verfity  of  judgments.  The  court  of  Common  Pleas 
may  punilh  a  perfon  for  afiaulting  an  officer  in  the 
execudon  of  their  procefs,  as  a  contempt  to  that 
court  j  but  at  the  lame  time,  for  the  fame  matter, 
the  offender  may  be  puniflhed  in  the  Kmg^s-Bench^' 
as  it  is  a  breach  of  the  publick  peace  ;  and  the  of- 
ficer may,  if  he  pleafes,  bring  his  adion  in  the 
court  of  Exchequer  for  the  damage  done  him. 

I  would  obferve  a  little  upon  the  cafes  cited,  and 
that  as  fhort  as  poUible  •,  the  firft  is  that  of  Nevill  and 
Strode  ;  I  have  looked  into  the  journal  of  1659,  and 
the  only  book  of  our  law,  where  that  cafe  is  report- 
ed, and  that  is  Siderjin*s  fecond  reports ;  and  that 
was  upon  writs  iffued  out  by  Cromwell^  whereby  he 
appointed  counties  to  choofe  differently,  fome  three, 
fome  four,  fome  five  members  ^  Mr.  Nevill  who 
was  a  member  of  the  long  Parliament,  flood  for  one 
of  the  five  Knights  for  the  county  of  Berks  •,  they 
chofe  him,  but  he  was  not  returned,  and  dierefore 
he  brought  his  ad:ion  in  the  Common  Pleas :  That 
adiion  depended  there  fome  time,  and  thereupon  the 
Juftices  brought  the  record  into  this  houfe  for  diffi- 
culty, and  defired  the  houfe  would  come  to  a  deter- 
mination in  it,  (and  by  the  way,  there  was  no  houfe 
of  Lords  in  being  at  that  time  ;  for  it  was  in  the 
time  of  the  long  Parliament,  who  had  ufurped  the 
whole  legidative,  as  well  as  the  executive  power^ 
Vol.  IV.  G  and 
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and  no  wonder  the  Judges  complimented  them  with 
the  determination  of  that  queflion,  fince  they  were 
their  creatures,  and  had  their  commifTions  from  them. 
Well,  but  the  record  being  brought  in,  the  houfe 
appointed  a  day  to  confider  of  the  matter,  and 
when  they  faw  the  plaintiff  had  proceeded  accord- 
ing to  the  known  methods  of  law,  they  gave  no 
judgment  In  it,  but  fent  it  back  to  Wejlminjler-hall^ 
and  there  it  was  again  argued,  but  never  adjudged. 
And  that  there  was  no  judgment  given,  is  eafy  to 
account  for,  if  the  judges  thought  fuch  an  adion 
would  lie ;  for  at  that  time,  the  long  Parliament 
was  upon  the  point  of  bringing  in  the  King,  and 
refloring  the  laws :  And  if  they  had  given  judgment 
for  the  plaintiff,  they  had  given  a  fan6lion  to  the 
higheft  ufurpation  of  the  protedor,  and  all  his  wild 
fancies  of  changing  the  conftitution  at  his  will 
and  pleafure.  And  indeed  the  plaintiff  had  difaf- 
firmed  the  authority  of  the  long  Parliament,  which 
he  had  with  great  zeal  alTerted,  and  of  which  he 
was  himfelf  a  member.  But  if  the  Judges  had 
thought  fuch  an  adion  would  not  lie,  they  might, 
without  any  fcruple,  have  given  judgment  for  the  de- 
fendant. And  this  feems  to  me  a  ftrong  authority 
that  Weftminfier-Hall  thought  fuch  an  adion  would 
lie:  And  it  is  very  remarkable,  that  when  that 
houfe  of  Commons  (as  they  called  themfelves)  had 
ufurped  the  exorbitant  power  I  mentioned  before, 
they  did  not  proceed  to  alTume  the  jurifdiclion  of 
the  common  law. 

The  next  cafe  is  that  oF  Soame  and  Barnardijlon^ 
in  which  Weftminfier-hall  was  divided :  My  L>ord 
Hale  was  of  one  opinion,  and  my  Lord  North  of 
another,  and  there  were  fix  and  fix  of  a  fide,  and 
the  matter  came  by  writ  of  error  into  the  houfe  of 
Lords,  and  a  Gentleman  faid,  800  /.  was  worth 
contending  for.  But  I  am  apt  to  think  Sir  Samuel 
Barnardifton  did  not  hope  to  recover  one  farthing  of 
the  money,  for  Scame  was  dead,  and  I  believe  with- 
out 
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HMt  aflcts:  For  in  all  the  proceedings  in  the  houfc 
wf  Lords,  none  appeared  on  the  behaU  of  his  widow, 
jlie  had  no  council  there:  But  it  was  argued  againfl 
Sir  Samuel  F.anmrdijlon^  by  Mr.  Mount  ague  ^  the 
late  Lord  Chief  Baron,  to  vindicate  the  proceed- 
ijigs  of  the  Exchequer  chamber,  and  judgment  was 
given,  as  hath  been  faid,  in  the  houfe  of  Lords. 

But  what  happened  next  ?  The  Commons  were 
fo  uncafy  under  that  judgment,  and  the  injury  which 
might  be  done  to  the  people,  from  whom  they  deriv'd 
their  authority,  by  double,  or  falfe  returns,  thac 
the  next  thing  was  the  interpofition  of  the  legiQature 
to  apply  a  remedy,  and  the  Lords  came  into  it, 
though  it  was  a  great  difcredit  to  the  reverfal  of  that 
judgment  -,  for  the  ad  of  the  7th  of  the  late  King, 
declares  talfe  returns  to  be  againfl  law,  and  provides 
an  adion  fliali  lie  where  an  officer  makes  a  return 
falfly  and  malicioufly  *,  they  never  thought  it  an 
enfnaring  thing,  but  knew  m.alice  might  be  tried  m 
that  as  well  as  many  other  cafes :  And  I  wonder  to 
hear  falfo  ^  malitiofe  fliould  be  fo  much  words-  of 
courfe.  Men  are  tried  ior  their  Hvcs  every  day, 
where  malice  is  the  main  point  in  ifilie.  If  a  man 
does  without  any  provocation  kill  another,  the  law 
intends  nialice,  and  that  is  murder :  So  here,  if  an 
Offirer  refufeth  the  vote  of  one,  who  hath  a  clear 
and  indifputable  right,  the  law  prefumes  it  done 
malicioufly  ;  but  if  the  Officer  refufes  a  man's  vote, 
and  there  is  any  probable  caufe,  or  colour  to  do  it, 
or  his  right  of  voting  is  doubtful,  the  Judge  will  tell 
the  Jury  they  ought  to  find  for  the  defendant ;  and 
therefore  it  is  only  in  a  plain  and  glaring  cafe,  that 
a  man  can  prevail  in  fuch  an  adion  -,  and  this  by  the 
way,  is  an  anfwer  to  that  objeftion,  that  kich  actions 
as  thefe  will  bring  all  your  elections  to  be  determined 
by  the  Lords  ;  fince  an  officer  can  never  be  found 
guilty  by  a  Jury  upon  this  action,  where  there  is  a 
controverfy  or  difpute,  much  lefs  can  tlie  Lords  try, 
or  determine  any  thing  of  the  right. 

G  2  There 
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There  is  another  cafe,  and  that  is  the  cafe  of  Mr.  ^ 
Onflow  againfl:  the  Bailiff  of  Hafllemere ;  that  judg- 
ment was  againfl  the  adlion  ;  and  was  given  by  my 
Lord  Chief- Juftice  Norths  and  the  reft  of  the  Judges 
of  the  Common-Pleas^  upon  the  authority  of  the  judg- 
ment in  the  cafe  of  Soame  and  Barnardifton^  in  the 
Exchequer  chamber ,  and  no  wonder  they  would  not 
give  a  judgment  contrary  to  what  fome  of  themfelves 
had  given  in  another  place. 

Sir,  this  queftion  hath  been  before  this  houfe  not 
long  fince,  whether  a  candidate  fhould  be  hindered 
from  proceeding  upon  an  adlion  at  law,  before  he  had 
come  to  this  houfe  for  their  determination,  whether 
he  was  chofen  or  no  ?  And  this  houfe  upon  a  fe)lemn 
debate,  adjudged  that  he  might  go  to  law  before  he 
had  come  hither ;  and  I  defire  your  clerk  may  read 
a  word  or  two  in  your  journal,  'tis  Monday  13 
March  98. 

Clerk  reads.  '  The  houfe  being  acquainted,  that 

*  John  Buller^  Elq;  who  was  candidate  at  the  eledlion 

*  for  choice  of  members  to  ferve  in  this  prefent  Par- 

*  liament,  for  the  borough  of  Lefcard^  in  the  county 

*  of  Cornzvall^  hath  brought  an  a6lion  upon  the  fta- 

*  tute  made  in  the  7th  year  of  his  Majefty's  reign, 
'  againft  Mr.  Richard  Roberts^  Mayor  of  the  faid  bo- 

*  rough,  for  the  fum  of  500  /.  for  making  a  falfe 
'  return  of  William  Bridges^  Efq-,  although  the  faid 

*  Mr.  Buller  never  petitioned  againft,  or  queftioned 

*  the  laid  return  in  this  houfe,  and  a  debate  arifing 
'  thereupon,  refolved  that  the  debate  be  adjourn- 

*  ed  'till  Wednefday  morning  next.' 

^r  jojepb        Now  I  defire  you  to  look  upon  Wednefday  the  1 5th 
^'^  '       day  of  March,  when  that  debate  was  rtfumed. 

Clerk  reads.  '  This  was  the  i  5th  of  March.  The 
'  houfe  refumed,  the  adjourned  debate  relating  to  Mr. 

*  Buller*,  and  after  a  long  debate,  the  fame  fell, 
'  without  any  thing  done  thereupon.' 

Members.  Well,  what  then  ? 

I  TAKE 
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I  TAKE  this  to  be  a  plain  authority,  that  will  go- sir  7o/>/.a 
vern  the  cafe  before  you :  For  if  it  was  not  realbnable  "^  ' 
to  reftrain  a  man, from  proceeding  at  law  upon  the  (la- 
tute,  before  he  had  come  hither  for  a  determination, 
when  it  was  to  controvert  the  very  eledlion,  which  was 
undoubtedly  proper  for  the  Judicature  of  the  houle  ; 
much  Icfs  will  it  be  reafbnable  to  reftrain  a  proceeding 
at  law,  which  is  not  to  controvert  the  eledion,  and  up- 
on a  cafe  notproperfor  thejudicature  of  thehoufe;  and 
the  houfe  doing  nothing  upon  that  complaint,  is  a  de- 
claration, that  the  houfe  could  not  juftly  do  any 
thing  upon  it :  For  if  a  man  makes  a  motion  in  any 
other  court,  and  the  court  declares  they  will  do  no- 
thing upon  it,  I  defire  to  know  whether  that  be  not 
a  declaration  of  that  court,  that  the  motion  is  un- 
reafonable,  and  it  is  all  the  judgment  the  court  gives 
in  fuch  a  cafe.  And  I  had  the  honour  to  fit  in  Par- 
liament when  that  motion  was  made,  and  very  much 
prefted  *,  and  fome  that  have  (poke  in  this  debate, 
were  then  of  an  opinion  contrary  to  what  they  are 
now,  and  were  not  for  ftopping  the  courle  of  law. 

Sir,  I  apprehend  the  adion  is  well  founded  in  this 
cafe ;  this  man  had  a  right  to  vote,  he  had  an  in- 
jury done  him  in  refped  to  that  right,  he  hath  fought 
to  be  repaired  in  a  proper  way,  and  he  could  not 
be  repaired  in  any  other :  I  am  for  doing  nothing  to 
his  prejudice,  and  therefore  am  againft  your  ques- 
tion. 

S I R,  I  fhall  trouble  you  but  with  a  few  words  after  Mr.  Hariey, 
this  long  debate  :  And  rather  tounderftand  the  terms  ^^^^^^""'^ 
you  are  debating  on,  than  to  think  any  thing  I  can 
offer  to  be  of  any  great  weight.  But  I  take  the  queftion 
not  to  be  as  fome  have  reprefented  it,  but  to  be 
fingly  this  in  general,  whether  an  adlion  does  lie  at 
common  law  in  the  cafe  before  you  ? 

There  is  no  need  to  mention  the  particular  cir- 
cumftances  of  Alejhury  eledlion,  for  if  that  was  the 
fingle  cafe,  you  might  have  takai  another  method.        ' 
I  will  not  infift,  that  in  this  very  eledion,  a  great 

G  3  number 
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number  of  thofe  inhabitants  petitioned  this  houfe  upon 
this  point,  that  their  votes  were  denied :  And  after 
this  petition  had  lain  in  the  houle  fome  time,  it  was 
withdrawn  by  their  own  confent ;  I  do  not  trouble 
my  lelf  whether  this  particular  man  was  amongft 
them,  nor  will  I  trouble  you  with  what  may  rea- 
fonably  be  urged  from  this ;  but  leave  that  to  other 
gentlemen. 

But  I  defire  we  may  underftand  the  terms  upon 
which  v/e  are  debating ;  we  have  had  maxims  of  the 
common  law,  and  the  rights  of  Parliament  mention- 
ed. The  common  la^  is  the  common  ulage  of  the 
realm ;  I  t.ike  the  laws  of  Parliament  to  be  the 
common  law  of  the  land,  and  the  uiligc  of  Parlia- 
ment to  be  the  law  of  Parliament ;  and  the  law  of 
Parliament  is  to  be  known  by  ufage,  as  the  common 
law  is. 

Then  how  fhall  we  know  whether  this  belongs  to 
the  common  law  ?  If  there  be  any  other  way,  I 
fhould  be  glad  to  be  informed  ;  but  I  think  there  is 
no  other  way  of  knowing,  whether  an  adion  will 
lie  at  common  law,  but  by  reafon  or  ufage,  and 
precedents.  Now,  if  by  reafon  •,  it  is  to  be  made 
out  by  what  neceffarily  attends  this  cafe,  or  fome 
other  cafes  like  it.  And  pray  what  do  they  offer, 
that  it  lies  at  common  law  ?  do  they  give  you  any 
precedent  ?  What  reafon  do  they  offer  ?  I  fuppofe 
that  which  was  read  lafl  is  no  precedent  in  this  cafe  -, 
for  that  was  an  adion  upon  the  ftatute ;  or  that  the 
courts  below  take  upon  them  a  Legiflature  inftead  of 
a  Judicature,  which  muft  be,  if  there  be  no  rule 
for  them  to  go  by.  I  take  the  queflion  you  have 
read,  to  confifl  of  two  parts-,  one  ail^rting  your 
own  right,  the  other  is  negative,  that  no  other  courts 
have  any  right,  but  in  cafes  particularly  direded  by 
the  ftatute. 

^  I  cannot  think  this  of  eledors  and  eleded  a  pri- 
vilege, i  take  It  to  be  a  fervice  both  in  the  elecftors 
and  elected  i  and  formerly  it  was  reckoned  an  hard 

fervice. 
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fervice,  I  know  not  how  they  find  it  now.  'Tis  a 
fcrvice,  I  take  it,  becaiife  all  who  arc  clcdlors  are 
liable  to  pay  the  wages,  and  I  take  that  to  be  a  bur- 
den :  And  not  only  from  that,  but  the  very  towns 
that  were  boroughs,  and  elected,  when  one  paid 
fifteenths,  the  other  paid  tenths ;  fo  that  I  take 
it  to  be  a  fervice :  And  if  a  Franchife,  fee  the  con- 
fcquencc,  it  will  be  in  the  power  of  the  crown  to 
create  as  many  boroughs  as  they  pleafe. 

Then  confider,  this  houfe  is  in  poirefTion  of  this 
power,  as  of  right,  and  I  do  not  find  the  common 
law  in  pofTefTion  of  any  fuch  right.  Then  what  do 
they  offer  to  bring  it  in,  but  that  there  would  be  fome 
failure  of  juftice  ?  Now  I  took  is,  that  the  Judges 
m'tjus  dicer e^  and  not  jus  dare :  If  any  thing  want  a 
provifion  to  be  made  for  it,  it  muft  be  done  by  the 
legiflative  power ;  and  if  the  eledors  want  it,  pro- 
vifion muft  be  made  for  them,  that  they  fhall  have 
an  adlion.  And  thole  gentlemen,  who  think  that 
neceflary,  may  bring  in  a  bill  to  that  purpofe,  and 
take  the  fenfe  of  the  legiflature  upon  it  in  a  regular 
way. 

The  queftion  before  you  now  is,  whether  the  ex- 
amination, hearing,  and  determination  of  all  matters 
relating  to  eledlions,  where  fome  ftatutes  have  not 
particularly  dire6led  otherwife,  does  not  belong  to 
this  houfe  ?  There  was  a  famous  cafe  of  Goodwin^ 
that  was  contelled  by  the  crown,  and  the  crown  pre- 
tended to  fend  out  another  writ.  And  there  they 
fiy,  that  as  to  members  of  Parliament,  their  at- 
tendance, &c.  they  are  the  fole  Judge:  And  this 
they  lay  before  King  James  in  the  firil  year  of  his 
reign,  and  claim  it  as  their  fole  right,  and  the 
King's  fecond  writ  was  determined  to  be  void. 

But  a  gentleman  makes  an  argument,  if  one 
fhould  ftrike  another  in  the  houfe,  what  remedy  ? 
Why  there  is  an  ad  made  for  that  cafe  in  Henry  VI's 
time. 

G  4  I  think 
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I  think  now  the  matter  will  turn  upon  this:  Say 
they,  tis  true  you  can  try  Ele6lions,  and  who  are 
the  eledors  -,  but  here  is  one  thing  remains,  that  is, 
to  give  latisfaftion.  Have  they  any  precedents  for 
this  ?  I  believe  the  precedents  are  without ;  they 
have  a  power  for  what  is  neceflary,  nothing  lefs 
than  a  law  can  give  the  other. 

Gentlemen  fay,  there  may  be  a  difference  in  judg- 
ment in  courts  below,  but  they  are  fubordinate,  and 
there  lies  an  appeal :  But  in  this  cafe,  all  courts  will 
'  be  co-ordinate  with  you  ;  and  therefore  if  that  be  a 

grievance,    nay  a  folecifm  in  goverment,   prevent 
it  now. 

'Tis  faid,  what  will  your  vote  do  ?  That  is  pretty 
odd  :  If  they  would  have  an  ad  of  Parliament,  your 
vote  muft  be  the  ground  of  it. 

You  are  Judges  of  the  whole,  but  fay  fome,  you 
cannot  give  the  pecuniary  fatisfa6]:ion.  Well,  fup- 
pofe  fo,  but  you  can  reflore  all  to  their  right.  But 
let  me  fay  this,  if  you  would  not  fet  up  a  co-ordi- 
nate power  with  you  in  matters  of  eledions,  and 
which  will  be  too  hard  for  you  at  laft,  I  hope  it  will 
be  a  warning  to  you,  to  take  more  care  in  the  judg- 
ing of  your  ele6lions  for  the  time  to  come. 

If  the  judgment  belongs  to  you,  and  you  are  pof- 
feiTed  of  it  for  fo  long  a  trad  of  time,  that  no  body 
can  offer  any  thing  againft  it  fince  H.  IV's  ume  ;  'till 
gentlemen  fhew  me  fome  reafon,  why  the  comm.on 
law  fliould  lay  hold  of  it,  I  muft  be  of  opinion,  that 
it  does  belong  to  you,  and  no  court  can  take  cogni- 
zance of  it  but  you,  except  where  it  is  otherwife  pro- 
vided for  by  ftatute. 
s^r^rhomai  SiR,  I  ihall  not  enter  into  a  difcourfe,  and  repeat 
what  I  remember  of  former  times.  I  will  fay  but 
this,  let  others  anfwer  it  better  if  they  can.  As  to 
the  words  falfo  ^  malitiofe^  it  feems  one  chief  Juftice 
faid,  they  were  words  of  importance,  and  muft  be 
proved  ;  another  chief  Juftice  faid,  they  were  only 
words  of  courfe,  that  is,  like  pepper  and  vinegar  to 
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a  flice  of  road  beef;  fo  there  is  one  chief  Jaflicc, 
that  fpoke  laft  but  one,   againft  another. 

As  to  making  fatisfacSlion,  I  confefs,  I  like  very 
well  what  that  gentleman  fiid  on  the  right  hand,  if 
there  was  any  precedent  for  it,  I  agree  it  would  do 
very  well,  that  this  houfe  could  give  damages,  and 
we  will  make  the  belt  of  it;  but  mod  of  thefe 
tilings  have  fpite  in  them,  and  thefe  adions  are 
brought  with  fpite.  Now  this  we  can  do,  we  can 
punifh  the  officer,  and  there  is  revenge  in  that,  and 
that  is  a  fweet  bit,  and  fome  latistadion.  What 
further  occurs  to  me,  hath  been  fpoken  by  other 
gentlemen,  better  than  I  can  do  it ;  and  I  fhall  not 
repeat,  it  being  fo  late  in  the  night. 

I  Perfectly   agree  with  that  honourable  and  Yf^;^"'^^5''» 
learned  gentleman  that  fpoke  laft  but  one  in  thisde-Eari 
bate,  in  what  he  laid  down  as  an  undoubted  maxim  ^"'^•^''■•) 
or  ground-work,  for  the  opinion  he  delivered,  that 
the  law  and  cuftom  of  Parliament  is  part  of  the  law 
of  the  land,  and  as  fuch  ought  to  be  taken  notice 
of  by  all  perfons.     And  I  think  'tis  the  exad  ftan- 
dard  by  which  we  ought  to  walk  ;  and  the  deduc- 
tion my  poor  judgment  is  apt  to  make  from  that 
principle,  is  this.  That  we  ought  not  out  of  zeal 
to  our  own  jurifdiction,  to  go  one  ftep  farther  than 
that  known  law  and  cuftom  of  Parliament  will  war- 
rant us  to  do. 

Now  I  take  it  upon  this  debate,  that  this  law  and 
cuftom  of  Parliament  doth  not  give  the  fubjedt,  who 
is  injured  by  his  vote  being  denied  him,  any  fatif- 
fadion,  or  recom pence  for  that  damage  :  And  am 
the  rather  confirmed  in  that  opinion,  becaufe  that 
very  learned  and  honourable  gentleman,  who  is 
particularly  knowing  in  the  laws  and  precedents  of 
Parliament,  has  not  pleafed  to  reprcfent  to  you 
any  one  precedent,  where  the  fuJDJed  fo  injured  hath 
complained  to  the  Parliament,  and  had  redrefs  in 
that  particular  ;  but  all  petitions  have  been  either  from 
the  candidates,  or  eledors,  complaining  of  an  undue 
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return.  So  that  it  cannot  be  fhewed,  that  it  hath 
been  the  law  and  cuftom  of  Parliament  to  give  that 
remedy,  or  relief  in  Parliament,  which  is  the  fub- 
jedt  matter,  or  end  of  the  adlion  now  in  queftion. 

I  go  likewife  along  with  him,  and  every  gentle- 
man that  hath  fpoke  in  this  debate,  that  by  the  law 
and  cuilom  of  Parliament,  none  but  your  leives  can 
determine  who  are  rightly  eleded,  in  order  to  diit 
place,  or  place  them  here  ;  and  incident  to  that  end, 
you  have  the  fole  right  of  confidering  the  right  of 
the  elecbors ,  I  fay  fo  far  forth,  as  it  is  neceffarily  in- 
cident to  determine  who  fhall,  and  who  lliall  not 
fit  here  ;  and  no  other  court  can  confider  the  right  of 
the  eledlors,  in  order  to  determine  the  right  of  any 
to  fit  in  this  place,  further  than  you  by  fome  ad; 
of  Parliament  have  given  them  leave.  But  this 
matter  having  now  been  difputed  a  great  while,  you 
have  had  it  fully  reprefented  to  you,  how  they  came 
to  hold  the  fcales  in  this  adion  in  IVeftrainJler-hall^ 
not  as  in  a  cafe  where  the  right  of  eledion,  or  the 
privileges  of  this  houfe  was  the  fubjed:  matter  of  the 
queftion  j  the  adion  was  brought  there  only  to  intitle 
the  injured  fubjed  to  damages.  And  this  matter 
ought  to  be  confidered,  as  it  relates  to  different  ends 
and  purpofes,  and  upon  that  it  turned  in  the  cafe  of 
Soame  and  Barnardijlon.  They  who  thought  that 
adion  lay,  thought  courts  below  might  try  the 
merits  of  an  ele6lion  to  repair  damages,  not  to  de- 
termine who  fhould  be  admitted  to  fit  in  Parlia- 
ment. 

And  I  will  venture  to  fay,  that  the  judgment  of 
the  houfe  of  Lords  that  confirmed  that  reverfal,  was 
in  no  wife,  at  that  time,  fatisfadory  to  the  Com- 
mons of  England, 

But  the  a6l  of  Parliament  that  hath  been  mention- 
ed, was  built  upon  this,  that  the  reverfal  of  the 
judgment  between  Barnardifton  and  Soame  was  not 
right,  and  fo  that  ad:  was  procured  to  fet  up  the 
right  of  the  Commons  of  England^  that  was  thought 

to 
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to  be  invaded  by  that  revcrlal,   or  judgment,    that 
the  aciion  upon  the  caie  did  not  lie. 

I  will  go  a  Hep  tarther,  that  as  you  have  the  fole 
power  to  try  the  right  of  eledlion,  and  confider  the 
right  of  the  eledors,  to  the  end  I  mentioned,  to 
determine  who  fliall  be  admitted  here ;  fo  I  grant  it 
hath  been  the  law  and  cuftom  of  Parliaments,  (how 
ancient  I  will  not  inquire)  to  punifli  the  offenders, 
particularly  the  Officer  and  Magidrate  prefiding  at 
the  ele(51:ion,  for  doing  any  wrong,  or  injury  in  his 
office  on  that  occafion,  in  order  to  make  him  an 
example;  or  as  an  offender  againft  the  publick,  and 
the  conftitution  of  Parliament :  So  far  I  grant  you 
have  jufc  right  to  go,  and  no  body  ought  to  inter- 
fere with  you. 

But  now  we  are  carrying  the  matter  yet  further: 
The  queftion  now  is  not,  whether  we  have  the  fole 
right  to  punifh  the  Officer  as  a  publick  offender ; 
this  a6tion  is  not  brought  to  that  end,  nor  is  there  a 
word  in  the  declaration  w^ho  was,  or  who  was  not 
duly  eledled,  or  that  the  conftitution  or  privilege  of 
Parliament  was  violated.  But  the  plaintiff  only 
fays  he  had  a  right  to  vote,  and  that  he  was  inju- 
rioufly  denied  it  (whether  the  right  or  wrong  mem- 
ber was  returned,  he  meddles  not  v/ith  it)  and  he 
fubmits  it  to  the  court  and  to  the  law,  whether  he 
ought  not  to  have  damages  for  that  wrong  ?  And 
the  queftion  now  is,  whether  that  demand  of  da- 
mages was  not  well  founded  ?  Or  whether  there  is 
any  thing  in  this,  contrary  to  the  law  and  conftitution 
of  Parliament?  Law  depending  on  cuftom,  certain- 
ly confifts  not  in,  and  is  not  to  be  made  out  by  one 
ad,  but  by  often  reiterated  ads :  And  that  muft  be 
very  far  from  the  law  and  cuftom  of  Parliament, 
which  is  fo  far  from  being  a  frequent  repetition  of 
a6ts,  or  precedents,  that  in  this  cafe,  there  is  not 
one  inftance,  where  an  eledlor  hath  brought  his  pe- 
tition, without  regard  to  the  return  made,  and  de- 
fired  his  particular  right  to   vote  might  be  tried 
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and  aflerted,  he  having  been  obflrudled  and  injured 
in  giving  his  vote :  Nor  was  ever  iuch  ele6tor  re- 
paired in  damages  here,  nor  ever  had  his  particular 
right  to  vote  refolved,  or  aflerted  by  any  judgment, 
or  declaration  of  this  houle. 

The  learned  and  honourable  perlbn,  upon  whofe 
reafoning  I  am  humbly  offering  my  thoughts,  with 
great  deference,  was  pleafed  to  inftance  in  the  cafe 
of  five  peribns,  in  the  town  of  Aikjbury^  who  exhibit- 
ed a  petition,  and  complained  of  an  injury  done 
them  at  an  eledion  for  that  town,  at  which  their 
votes  were  refufed.  And  if  they  complained  of  no- 
thing further,  and  did  not  conclude  to  the  right  of 
the  return,  and  complain,  that  they  were  unduly 
reprefented,  I  adrnit  it  had  been  fo  far  an  inftance 
to  his  purpole.  But  if  they  had  fo  complained  only 
of  the  injury  done  the  petitioners  in  denying  their 
votes ;  yet  he  is  pleafed  to  tell  you,  this  petition  was 
withdrawn,  and  by  the  confent  of  the  perfons  who 
prefented  it,  and  fo  came  to  nothing.  I  fuppofe 
this  is  the  fingle  precedent  to  prove  the  law  and 
cuflom  of  Parliament,  becaufe  there  is  no  other  in- 
ftance given.  It  does  not  appear  upon  what  ground 
or  reafons  it  was  withdrawn  j  and  I  having  no  par- 
ticular memory  of  that  paflage,  you  will  pardon 
me,  if  I  am  miftaken  in  my  conjedure.  I  believe 
no  man,  that  feeks  a  remedy,  would  defift,  if  he 
expedled  to  fucceed ;  fo  I  take  the  moft  probable 
reafon  (till  another  appear)  to  be,  that  they  were 
hopelels  of  doing  any  good  with  it  :  And  one  pe- 
tidon  not  profecuted,  will  hardly  fhew,  that  PaK- 
liaments  ufe  to  give  redrefs  in  fuch  cafes.  Now  if 
that  precedent  had  been  fuccefsful,  if  the  petition 
had  been  referred  to  a  Committee,  if  damages  had 
been  given  upon  the  complaint,  and  a  declarative 
vote  had  pafled  to  affert  the  petitioners  right,  (but 
I  did  not  obferve  there  were  any  fuch  proceedings,) 
then,  indeed,  I  muft  admit,  that  it  was  one  pre- 
cedent in  point,  and  a  very  material  one  j  and  it 

would 
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would  have  proved,  that  we  had  once  held  plea  of 
this  matter,  and  by  confcquence,  if  we  had  often 
done  fo,  that  no  body  elfc  had  to  do  with  it.  But 
if  that  precedent  be  defedive,  and  none  can  fhew, 
that  ever  any  pedtion  was  exhibited  by  any  eledtor, 
for  a  perfonal  injury  done  hinn  in  rejedling  his  vote, 
tho'  the  perfon  he  would  have  voted  for  was  return- 
ed, this  adlion  may  lie  for  fuch  an  injury  done  to  an 
elector,  without  interfering  with  any  law,  or  ufage 
of  Parliament,  that  hath  yet  been  made  evident ; 
and  that  brings  me  to  another  matter  of  that  honour- 
able perfon's  difcourfe,  and  I  acknowledge  he  enter- 
ed into  it  with  a  great  deal  of  candour  and  fairnefs. 

He  was  pleafed  to  fay,  he  thought  it  was  admit- 
ted in  this  debate,  that  the  like  adlion  is  not  to  be 
found  in  all  the  reports,  or  books  of  law.  I  would 
allow  his  objedlion  its  due  weight,  and  admit  what 
I  take  his  meaning  to  be,  that  this  a6lion,  in  the 
pardcular  fpecies  of  it,  may  be  new,  tho'  it's  old  in 
its  genus,  or  the  principal  materials  on  which  it  is 
built  •,  and  I  take  it,  if  by  the  general  rule,  or  rea- 
fon  of  law  for  fuch  an  action,  it  be  warranted,  this 
adion  (as  a  thoufand  other  adions  on  the  cafe  may) 
will  lie,  tho'  in  all  the  parts  'tis  not  to  be  exadly 
paralleled  -,  for  it  is  the  very  nature  of,  and  implied 
in  the  name  of  an  a6tion  upon  the  cale,  that  every 
man  may  maintain  it  on  his  pardcular  cafe,  provided  it 
carry  in  it  the  general  reafon,  or  ingredients  requi- 
red by  law  to  fupport  fuch  an  a6lion,  tho',  in  many 
circumftances,  it  may  be  perfectly  new.  I  fee  that 
honourable  perfon  underftands  clearly  the  necefla- 
ry  incidents  of  that  adtion ;  that  is,  there  are  to- 
be  Damnum  &  Injuria,  which  I  take  to  mean  a 
damage  to  the  fubjedt,  not  arifing  from  a  lawful, 
but,  which  is  the  confequence,  of  an  unlawful  acl. 
Now,  fays  he,  firft  here  is  no  damage,  becaufe  an- 
ciently the  attendance  was  thought  a  fervice  and  a 
burden,  and  the  right  of  eleding  w^as  a  fervice  too, 
^nd  in  being  deprived  of  a  fervice.  there  can  be  no 
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damage  ;  and  therefore  one  of  the  main  ingredients 
of  an  action  of  the  cafe  is  wanting.  This  is  clear 
reafoning,  and  either  to  be  anfwered  or  fubmitted 
to. 

It  is  faid,  the  right  of  electing  was  a  fervice,  how 
true,  I  doubt  upon  the  reafon  of  the  thing ;  A  fer- 
vice was  often  a  part  of  the  tenure,  by  which  a  man 
held  his  land  'dll  it  came  up  to  the  crown ;  and  the 
fervice  v/as  originally  created  by  grant  and  referva- 
tion.  Now,  can  any  one  imagine,  that  where  one 
holds  a  fmall  freehold,  any  fuch  tenure  was  created 
between  him  and  his  immediate  Lord,  originally  by 
refer vation,  as  that  he  fhould  vote  to  fend  members 
to  Parliament  ? 

But  if  it  might  be  confider'd  as  a  fervice  Co  created, 
it  will  not  do  the  bufinefs  of  the  argument,  unlefs  you 
confider  it  alfo  as  a  fervice  of  burden,  without  ad- 
vantage or  privilege  ;  for  if  it  be  a  privilege  too, 
(tho'  in  its  creation  it  might  be  a  fervice)  then  the 
depriving  a  man  of  it  is  an  injury.  Now  no  body 
can  think  but  that  the  right  to  ele6t:  a  Parliament- 
man,  which  is  a  diftinguifhing  charadter  from  the 
vulgar,  and  hath  its  weight  in  the  Legiflature,  is  a 
privilege ;  and  therefore  to  be  deprived  of  it,  is  to 
be  deprived  not  only  of  a  fervice  and  burden,  but 
of  a  very  valuable  privilege ;  and  I  believe  any 
Englijhman  would  think  we  dealt  hardly  by  him,  to 
deprive  him  of  it,  tho'  we  fliould  tell  him,  at  the 
lame  time,  we  deprived  him  only  of  a  fervice  and 
burden,  and  not  of  a  valuable  privilege. 

There  is  another  thing  occurs  on  this  head :  We 
have  been  fo  far  from  thinking  the  being  eleded,  a 
fervice  or  burden  only,  that  in  the  nature  of  a  repeal 
of  thofe  judgments  of  Soame  and  Barnardifton^  by  a 
pofidve  law,  we  have  given  the  elected  double 
damages  if  he  be  deprived  of  that  fervice.  There- 
fore by  our  own  notion,  and  in  our  cafe,  'tis  a  pri- 
vilege that  ought  to  be  recompenced  even  with 
double  damages,  that  is  to  iiiy,  when  it  concerns  our 
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fclvcs.  And  lliall  we  declare  It  a  mere  Icrvice  in  the 
caic  of  OLir  electors,  not  to  be  recompcnced  even  by 
fingle  damages,  and  that  after  the  undoubted  me- 
thods of  tlie  common  law  have  adjudged  it  their 
due ;  for  I  do  not  fjnd  any  body  doubts,  whether 
this  man  has  proceeded  in  the  legal  method  through- 
out, even  in  the  laft  refort.  The  I^rds  have  not 
judged  the  tad,  they  are  bound  as  to  the  fa6l  by  the 
verdi6t,  and  they  are  unqueftionably  the  Judges  of 
die  law  on  a  writ  of  error.  And  therefore,  as  to 
what  has  been  liiid,  tliat  any  fadl  of  an  eledion 
might  come  to  be  determined  before  the  Lords,  it  is 
a  great  miftake,  for  they  judge  purely  of  the  law  on 
writs  of  error,  as  every  one  knows,  that  knows  any 
thing  of  our  conftitution.  Give  me  leave  to  fay, 
we,  upon  this  occafion,  judge  of  this  matter  only 
as  a  matter  of  law,  which  may  affed;  our  privileges, 
and  tho'  we  have  authority  to  confider  what  is  law, 
as  it  relates  to,  or  may  intrench  upon  our  privileges, 
no  body  that  fits  here  can  think  that  there  lies  an 
appeal  in  this  place,  or  a  fecond  confideration  of  this 
matter  after  the  Lords  judgment,  as  'tis  a  point  of 
law  only,  and  as  it  regards  the  right  of  the  fubjed. 
So  that  an  objedion  in  point  of  law  here,  to  the 
judgment  of  the  Lords,  will  not  hold  otherwife 
than  as  it  relates  to  our  own  privileges ;  for  no  body 
will  fay,  that  we  are  die  dernier  relbrt  in  any  other 
refped.  And  tho'  that  is  the  only  point  that  brings 
it  properly  under  our  confideration  \  yet  I  fear  we 
are  taking  from  the  fubjed,  in  effed,  what  the  law 
hath  adjudged  his  right,  and  reverfing  a  legal  judg- 
ment Q-iven  in  the  fubjeds  nivour.  Inhere  are  other 
arguments  flung  in,  to  make  up  the  weight  only,  as 
that  which  compares  the  prefent  to  the  cafe  of  a  Dove- 
houle ;  in  which  cafe,  in  regard  of  the  multitude  of 
adions  that  would  follow,  an  adion  will  not  lie  for 
every  one  that  is  Injured  by  the  ereding  of  it.  It 
is  true,  where  a  multitude  are  injured  by  one  and 
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the  fame  fad,  it  fhall  not  be  punifhed  by  a  multi- 
tude of  adions ,  but  the  publick  is  to  take  care  of 
it,  becaufe  the  injury  is  of  a  publick  nature.  But 
by  the  fame  ftandard  and  known  laws  of  England, 
if  one  man  is  fb  rafh  as  to  commit  a  multitude  of 
injuries,  which  feverally  affedl  feveral  perfons,  it  was 
never  faid,  that  he  became  unpunifhable  by  the  mul- 
titude of  his  offences,  but  every  one  injured  has  his 
adion  againft  him.  I  have  heard  it  faid,  defendit 
numerus,  but  that  is  fpoken  as  to  the  number  of  of- 
fenders, not  the  number  of  offences  committed  by 
the  fame  man.  And  thefe  injuries  which  confift  in 
denying  the  fubjedl  to  vote,  when  of  right  he  ought, 
will  not  be  multiplied  (as  is  objedledj  by  letting  the 
fubjed  know,  that  as  they  may  come  into  Parlia- 
ment to  puniili  the  officer,  as  a  publick  offender  a- 
gainft  the  conftitution  •,  fo  the  particular  perfon  in- 
jured, by  being  denied  his  vote,  may  alfo  have  an 
adion  for  the  private  and  particular  injury  done  to 
him  only. 

I  would  mention  one  thing  more:  They  who 
have  fpoke  for  the  other  opinion,  feem  to  take  it  for 
granted,  (which  1  do  not  take  to  be  a  true  way  of 
reafoning)  that  becaufe  in  determining  who  have  a 
right  to  fit  here,  we  do  incidently,  and  only  can, 
in  order  to  that  end,  determine  who  have  a  right  to 
vote,  therefore  no  other  Judicature  can  try  the  fame 
matter  or  right  to  vote,  tho'  it  be  to  different  ends 
and  purpofes. 

Now  if  you  will  confider  the  different  jurlfdidlions 
in  the  conftitution  of  this  kingdom,  there  is  nothing 
more  common,  and  many  inftances  may  be  given 
of  it.  There  are  variety  of  jurifdidions  that  try  the 
fame  fa6l,  and  yet  each  hath  a  fole  and  feparate  jurif- 
didion  in  that  matter,  to  different  ends  •,  and  thefe 
jurifdidions  are  not  in  that  refpecl  fubordinate  to  one 
another :  Take  the  fpiritual  and  temporal ;  the  fpi- 
ritual  is  not  fubordinate,  but  only  reftrainable  by  the 

temporal, 
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temporal,  where  they  intrench  upon  the  temponi!  ; 
as  in  the  common  inltance  of  matrimony,  which  di- 
rectly and  abilra6lcd  from  other  purpoles,  is  tiiable 
in  the  fpiritual  court,  and  no  where  die :  But  yet  if 
that  comes  to  be  a  qneftion  of  flidt  in  relation  to  a 
title  at  law,  or  to  make  out  a  defcent,  why,  the  tem- 
poral courts  every  day  try  it,  t\\o'  per  fe,  and  taken 
by  itfelf,  it  belongs  to  the  jurifdiftion  of  the  fpiritual 
court  •,  and  yet  thefe  courts  are  not  in  that  refpeCl 
fubordinate  one* to  another. 

So  in  the  cafe  touched  upon,  of  a  battery,  'tis  not 
triable  in  the  Common-pleas,  as  'tis  an  offence  againft 
the  publick  peace,  by  indi6lment,  in  order  to  a  fine, 
but  triable  in  thofe  courts  only  that  have  a  criminal 
iurifdiclion ;  but  as  'tis  a  private  injury,  and  in  or- 
der to  recompence  the  injured  in  damages,  that  is 
triable  in  the  court  of  Common-pleas,  and  other 
places,  which  have  cognizance  of  civil  a6lions  only: 
And  this  is  not  in  refpecl  that  one  court  is  fubordi- 
nate to  the  other,  but  one  holds  plea  of  the  fame 
facft,  in  order  to  one  end  *,  and  the  other,  in  order 
to  another  end  ;  and  there  is  no  clafliing  of  jurifdic- 
tions  in  fuch  cafes. 

For  what  hath  been  objeded,  that  this  may  create 
variety  of  judgments  concerning  the  f;me  right: 
This  does  not  weigh  it  feems  in  our  own  cafcs,  for 
we  may  bring  our  a6i:ions  for  double  damages,  for 
a  falfe  return,  and  yet  that  may  produce  the  iame 
variety  of  judgments.  So  was  the  opinion  of  the 
houfe  in  the  cafe  behind  me  cited  •,  and  the  law  is 
plain,  that  tho'  the  lail  determinanon  of  this  houfe, 
where  there  hath  been  any  fliall  determine  the 
right  of  eledion,  and  there  the  Judges  and  Jury 
flia.ll  be  bound  by  the  laft  determination,  and  to  adt 
by  the  fame  rule  -,  yet  in  towns  where  there  has  been, 
no  difpute  of  the  right  fettled  here  one  v/ay  or  other, 
tiie  candidate  may  notwithilanding  bring  his  r/,tion, 
and  he,  or  the  people  of  the  place,  may  alio  peti- 
tion the  houfe  of  Commons.     And  then  thv.re  is  the 
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fame  objedlon,  for  there  may  be  variety  of  judg- 
ments touching  the  right  of  eledion,  one  in  the 
houfe  of  Commons,  and  another  in  the  courts  below. 
And  upon  the  trial,  in  order  to  obtain  damages,  a 
Jury,  in  fuch  cafes,  where  the  right  had  never  been 
fettled  in  Parliament  before  the  eledion  in  queftion, 
are  not  dire6led  by  the  judgment  of  your  houfe  on 
the  fame  difputed  eledlion,  nor  is  any  Jury  bound 
to  follow  fuch  judgment,  and  if  you  will  go  upon  a 
fuppofition  that  a  Judge  and  Jury,  may  go  con- 
trary to  law  and  right,  or  the  determinations  of  the 
houfe  in  the  cafe  before  you,  'tis  an  objedion  which 
you  have  overlooked  in  your  own  cafes  •,  and  there- 
fore why  fhould  it  be  an  objedion  to  hinder  the  per- 
fon  whom  you  reprefent,  of  his  remedy  for  the 
injury  done  him. 

Upon  the  whole,  I  am  for  fo  much  of  your  quef- 
tion  as  ferves  only  to  declare,  that  you  have  the  fole 
power  of  determining  the  right  of  all  eledions,  and 
even  the  eledors  right  to  vote,  to  the  end  to  try 
who  is  your  member,  or  to  punifli  the  officer,  as  an 
offender  againfl  the  conftitution  :  So  far  is  agreeable 
to  the  conflant  law  and  practice  of  Parliament. 
But  for  that  part  of  the  queflion,  which  relates  to  the 
reftraining  the  ele6lors  from  bringing  their  adions 
for  the  perlbnal,  or  private  damage  done  to  them, 
I  think  it  is  not  agreeable  to  the  law,  or  conflitu- 
tion  of  Parliament. 
^iT  Humphry  M  R.  Freeman^  we  are  much  obliged  to  the 
Maekivortb.  gg^tlemen  that  have  argued  on  both  fides,  who  have 
brought  the  matter  of  this  debate  into  a  narrow 
compafs :  The  queflion  is,  '  whether  an  ele6lor  be  in- 
'  titled  to  an  a6fion  at  common  law  againft  the  ofHcer, 
'  for  recovery  of  damages,  in  cafe  his  vote  which  he 

*  offered,  be  not  taken  down  in  v/riting,  and  enter- 
'  ed  on  the  poll  ?  or,  whether  the  houfe  of  Commons 
'  have  the  fole  privilege  of  examining  and  determin- 
'  ing  the  right,  or  qualification  of  every  eleclor  to 

*  give  his  vgte,  and  to  judge  of  the  behaviour  of  eve- 

ry 
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'  ry  Sheriff,  and  other  officer,  in  talking   the  poll 

*  on    the   clcdtion  of  members  to  ferve  in  ParHa- 

*  ment. 

I  am  of  opinion,  with  great  fubmifllon  to  bet- 
ter judgments,  that  the  houfe  of  Commons  have 
a  fole  right  of  judicature  in  thefe  cafes,  and  that 
the  elector  is  not  intitled  to  an  adion  at  com- 
mon law.  I  Ihall  endeavour  to  fupport  this  opi- 
nion, by  anfwering  the  arguments  that  have  been 
made  ufe  of  to  prove  the  contrary :  And  firft,  I 
crave  leave  to  obferve,  that  tlie  gentlemen  who  have 
argued  on  the  other  fide  have  not  taken  notice  of  a 
dillindion,  which  feems  to  be  very  material  in 
this  cafe,  and  that  is,  between  an  a6lual  force,  or 
violence  done  by  the  officer,  and  a  bare  omiffion 
in  point  of  duty.  It  is  agreed,  that  in  cafe  the 
officer  does  by  force,  or  violence,  obftrud,  or 
hinder  an  elector  from  offering,  or  pronouncing 
his  vote  at  an  eledion  for  which  of  the  candi- 
dates he  pleafes,  the  eledor  will  be  intitled  to  an 
ad:ion  at  common  law  for  recovery  of  damages, 
for  that  is  perfonal  wrong,  and  does  not  concern 
the  right  or  qualification  of  an  eledor  to  vote  in 
ele6tions :  But  in  cafe  the  officer  does  permit  the 
eledor  quietly  to  offer,  or  pronounce  his  vote,  (as 
he  did  in  the  cafe  of  Ajhoy^  who  pronounced  his 
vote  for  Sir  Thomas  Lee^  and  Symon  Mayne^  EfqO 
but  does  not  think  fit  to  enter  his  vote  upon  the 
poll,  the  ele6lor  in  this  cafe  is  not  inntled  to  an  ac- 
tion at  common  law  for  recovery  of  damages,  be- 
caufe  he  has  neither  fuffered  any  force  or  violence, 
nor  is  by  fuch  omiffion  deprived  of  his  vote :  For 
a  vote  being  once  pronounced,  the  law  takes  it  for 
the  beneht  of  the  publick,  tho'  the  officer  be  want- 
ing in  his  duty  \  and  none  have  power  to  deter- 
mine, whether  the  eleclor  had  a  legal  vote,  and 
whether  the  officer  had  fufficient  reafon  to  refufe 
to  enter  the  faid  vote  in  the  poll,  but  the  houfe  of 
Commons.  If  any  other  pcrfons  fhould  have  autho- 
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rity  in  this  cafe,  they  will  be  able  to  deftroy  the 
freedom  of  elections,  and  the  conftitution  of  Parlia- 
ment. 

It  is  infifted  by  fome  gentlemen,  that  the  electors 
have  no  proper  remedy,  in  this  cafe,  in  the  houfe  of 
Commons,  and  therefore  they  muft  have  their  reme- 
dy at  common  law:  But  with  great  deference  to 
their  judgments,  the  elediors  have  a  proper  remedy 
in  this  houfe  in  every  refpe6l  *,  for  here  their  votes 
will  be  allowed,  the  legal  reprefentatives  reftored, 
and  the  officer  will  be  punifhed  for  any  wilful  default 
in  the  execution  of  his  office.  This  is  a  remedy 
that  anfwers  the  ejid  for  which  every  eledor  is  inti- 
tied  to  give  his  vote,  which  is  not  for  a  private  ad- 
vantage to  himfelf,  but  for  the  general  advantage  of 
the  whole  kingdom.  But  the  adion  at  law  is  no 
proper  remedy  in  any  refpe6t  •,  for  (ince  a  vote  that 
is  offered  and  refufed,  is  as  good,  by  the  law  of 
Parliament,  as  a  vote  that  is  offered  and  received, 
and  is  fo  adjudged  on  the  trial  of  every  eledion 
in  the  houfe  of  Commons,  or  elfe  they  could  not 
fill  their  houfe  with  legal  reprefentatives ;  it  is  not 
proper  or  reafonable,  that  an  officer  Ihould  pay  dama- 
ges to  an  eledor  that  has  not  fjffered  any,  nor  that 
a  publick  offence  fhould  be  punifhed  by  a^ private 
fatisfadion  •,  which  is  not  likely  to  prevent  the  evil, 
preferve  the  vote,  and  reftore  the  reprefentarive  ; 
nor  is  the  fame  confutent  with  the  conftitution,  or 
the  publick  fafety. 

The  qualification  of  eledors,  and  the  behaviour 
of  officers  in  all  elections,  are  matters  of  Parlia- 
ment ;  and  fuch  matters  are  not  cognizable  elfe  where, 
as  hath  been  often  declared  by  all  the  Judges  of  Eng- 
land: A  Parliamentary  cafe  requires  a  Parliamentary 
remedy.  And  fince  votes  have  been  refufed  in  all 
elections  ♦,  if  electors,  in  this  cafe,  had  been  inti- 
tled  to  an  a£tion  at  law,  it  muft  be  prefumed,  that 
ibme  time  or  other,  fuch  an  a6tion  would  have  been 
brought,  which  yet  was  never  once  attempted  in  any 

former 
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former  reign  ;  and  all  thole  a6ls  of  Parliament  that 
were  made  to  give  damages  in  cafes  relating  to  elec- 
tions, do  demonftrate  that  no  fuch  damages  could 
be  recovered  at  common  law,  for  if  they  could, 
there  had  been  no  occafion  for  making  any  of  thofe 
flatutes. 

It  is  infilled,  that  every  right  muft  have  a  remedy, 
but  then  the  fubject  muft  be  firft  deprived  of  that 
right,  which  in  this  cafe  he  was  not  ♦,  and  even  when 
he  is,  he  muft  have  his  remedy  in  a  proper  manner, 
and  in  a  proper  court.  There  are  feveral  forts  of 
rights  and  feveral  forts  of  laws  in  England^  and  there 
are  feveral  courts  of  juftice,  for  the  adminiftration 
of  thofe  laws :  A  man  that  has  a  right  to  a  legacy, 
cannot  bring  an  a6lion  at  common  law,  but  he  has  a 
proper  remedy  in  the  fpiritual  court.  The  like  may 
be  obferved  of  cafes  that  belong  to  the  courts  of 
Chancery,  Admiralty,  Stannery's,  and  of  theForeft 
laws.  The  fubjed  cannot  bring  adtions  at  common 
law,  in  cafes  that  belong  to  the  jurifdidlion  of  other 
courts.  And  when  my  Lord  Chief  Juftice  Coke  enu- 
merates the  feveral  laws  in  this  kingdom,  he  gives 
the  precedence  to  the  law  and  cuftom  of  Parliament, 
which,  he  tells  us,  is  fuperior  to  the  common  law 
in  Weftminfter-hall.  And  as  every  court  at  law  has 
it's  cuftoms  and  privileges  peculiar  to  it  felf,  and  is 
fole  judge  of  them,  fo  alfo  the  high  court  of  Parlia- 
ment, [uis  propriis  legibus  iff  confuetudinihus  fiihjijlity 
hath  its  own  power,  laws  and  cuftoms,  and  is  fole 
Judge  thereof.  And  if  an  a6lion  at  common  law 
will  not  lie  for  a  legacy,  where  the  fpiritual  court 
has  a  jurifdidion,  though  the  temporal  courts  have, 
in  many  refpe6ls,  a  fuperior  authority,  fuch  an  ac- 
tion will  much  lefs  lie  in  a  cafe  concerning  the  Par- 
liament, which  is  the  higheft  court  of  the  kingdom, 
and  who  are  fole  judges  in  all  cafes  relating  to  them- 
felves.  But  fome  carry  this  further,  and  fay,  that 
every  right  muft  have  a  remedy  with  damages.  This 
may  be  true  in  moft  cafes,  where  a  man  is  deprived 
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of  rights  of  property  and  poffellion  •,  but  there  are 
many  inftances  to  be  given,  where  a  right  of  fran- 
chife  or  privilege  is  not  intituled  to  any  damage  ;  as 
a  perfon  elected  mayor  of  a  Corporation,  if  the 
proper  officer  refufes  to  fwear  him,  has  no  adion  at 
law  for  damages,  but  his  remedy  is  by  Mandamus 
out  of  the  ^een^ s-Bench :  There  is  a  remedy  by 
quare  hnpedit^  but  not  to  recover  damages.  In  a  writ 
of  right,  you  fliall  recover  the  land  but  no  damages : 
So  in  this  cafe,  the  proper  remedy  is  to  have  the 
vote  allowed,  w^hich  can  only  be  done  by  the  houfe 
of  Commons.  Some  gentlemen  have  found  out  a  new 
diftindion,  which  I  never  heard  before,  that  the 
houfe  of  Commons  have  the  fole  privilege  to  judge 
of  the  rights  of  elediors,  and  of  the  behaviour  of 
officers,  to  one  intent,  but  not  to  another  ;  that  is, 
in  order  to  determine  who  are  the  legal  reprefenta- 
tives,  but  not  to  give  damages  to  the  party  injured. 
But,  with  great  fubmiffion,  there  is  no  weight  at  all 
in  this  diftinAion :  For,  as  it  is  plain,  that  the  elec- 
tor is  not,  in  this  cafe,  deprived  of  his  vote,  and 
therefore  fuffers  no  damage ;  fo  it  is  alfo  evident, 
that  the  judgment  of  the  houfe  of  Commons,  in 
matters  properly  cognizable  before  them,  cannot  be 
^  contradided  by  any  other  judicature  ;  and  therefore, 

their  judgment  of  the  qualification  of  the  ele6tor, 
and  of  the  behaviour  of  the  officer,  muft  be  con- 
clufive  to  all  intents  and  purpofes  whatfoever.  It  is 
contrary  to  the  reafon  of  all  laws,  that  the  behaviour 
of  an  officer  fnould  be  fubjedl  to  the  determination 
of  tv/o  independent  j'jrifdid;ions ;  or  that  he  fhould 
be  innocent  by  the  judgment  of  a  fuperior  court,  and 
guilty  by  the  judgment  of  an  inferior  j  or  that  he 
fhould  be  twice  puniffied  for  the  fame  offence.  No 
man  can  ferve  two  mafcers :  The  officer  at  this  rate, 
will  be  every  v/ay  enfnared,  and  made  liable  to  pu- 
niihment,  whether  he  does  his  duty  or  not  5  if  he 
accepts  illegal  votes  on  the  poll,  he  will  forfeit  500  /. 
by  the  ftatute,  for  a  falfe  return  i  if  he  refufes  them, 

he 


A.  1703-4.        DEBATES.  103 

he  may  be  ruined  by  a  mnkitiide  of  adtions ;  for  if 
one  may  bring  an  adlion,  there  may  five  hundred,  fincc 
every  man  at  this  rate,  may  offer  a  vote,  and  bring 
an  aiftion  for  not  entering  it  upon  the  poll.  How  is 
this  confident  with  the  freedom  of  eledions,  in  which 
there  ought  to  be  no  terror,  neither  on  the  eledors, 
nor  on  the  officers  ?  But  as  the  eledors  fliould  be 
free  to  offer  their  votes,  {o  the  officers  fhould  be 
free  to  judge  whether  they  ought  to  be  entered  on 
the  poll,  or  not  •,  and  they  ought  not  to  be  account- 
able to  any,  but  the  houfe  of  Commons,  whofe  fer- 
vants  they  are,  in  all  matters  relating  to  elections, 
and  who  are  entrulled  with  the  determination  of  all 
matters  and  cafes  relating  thereto ;  and  they  may 
as  well  puniili  them  for  taking  illegal  votes  on  the 
poll,  as  for  not  taking  thofe  that  are  legal.  In  nei- 
ther of  which  cafes  have  the  Judges  of  the  common 
law  any  jurifdi6lion,  tho'  there  is  the  fime  reafbn 
in  both,  to  take  care  that  every  the  meaneft  llibjed 
may  have  relief  for  any  injury  done  him  •,  but  we 
are  not  to  take  more  care  of  the  meaneil  fubjedl 
than  of  the  whole  houfe  of  Commons.  The  greateft 
fubjedl  in  England  ought  to  have  no  relief  but  v^hat 
is  confitlient  with  the  law  of  Parliament,  and  the 
fafety  of  the  conftitution.  If  an  adion  lies,  and 
upon  a  judgment  on  that  a6lion,  a  writ  of  error  lies 
in  the  houfe  of  Peers,  the  Lords  will  be  the  fole  judges 
at  laff,  who  have  votes  to  chufe  a  houfe  of  Com- 
mons •,  which  is  diredlly  contrary  to  the  fundamen- 
tal malcim  of  the  law  and  cuftom  of  Parliament, 
that  the  two  houfesare  mutual  checks  to  each  other, 
and  fole  judges  of  their  own  privileges. 

This  is  an  excellent  conftitution,  and  admirably 
well  contrived  for  the  common  fafety :  But  how  can 
this  conftitution  be  preferved,  if  the  Lords  can  pu- 
nifh  our  officers,  and  govern  our  eledions  ?  This 
will  be  the  way  to  deftroy  all  checks,  and  to 
make  the  hojfe  of  Commons  dependent  on  the 
Lords  5   and  then  I  cannot  fee  upon  what  founda- 
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tion  you  can  be  faid  to  fit  here  to  do  any  fervice 
for  your  country. 

Others  infift,  that  this  is  a  right  that  is  incident 
to  the  freehold  and  freedom  of  eleftors  •,  therefore, 
as  their  freeholds  are  cognizable  at  common  law,  fo 
is  every  incident  belonging  to  it.  This  argument 
is  plaulible  at  firll  fight,  but,  in  reality  there  is  no- 
thing in  it :  For  tho'  the  Commons  of  England  have 
fubmicted  their  private  differences  to  arbitrators,  or 
Judges,  indifferently  chofen  and  appointed  by  the 
Prince  the  common  parent  of  the  people  j  yet  they 
have  never  fubmitted  their  fundamental  rights  and 
privileges,  which  they  hold  in  their  publick  and 
political  capacities,  as  a  free  branch  of  the  high  court 
of  Parliament,  to  any  but  their  own  reprefentatives, 
who  are  chofen  and  appointed  by  themfeives.  This 
is  not  a  cafe,  properly  fpeaking,  between  party 
and  party,  but  betweeen  the  Lords  and  Commons ; 
because  the  determination  of  th.'s  cafe  brings  the 
whole  right  in  quefiion,  who  have  a  privilege  to 
judge  of  the  qualification  of  electors,  to  give  their 
votes  in  eledion  of  members  to  ferve  in  Parlia- 
ment, v^^hether  the  Lords  or  the  Commons  ?  It  is  not 
riOV7  the  queftion  who  hath  the  befl  right  to  a  free- 
hold, or  freedom,  or  to  any  thing  that  is  incident 
to  it  ?  But  whether  the  Commons  of  England  fhall 
have  any  freeholds,  or  freedoms  at  all  ?  Or,  which 
is  the  fame  thing  in  effe6f ,  whether  they  fhould  have 
any  fecurity  for  thofe  rights  or  not  ?  For  if  the 
Lords  are  Judges  of  your  privileges,  you  can  hold 
no  right  but  during  their  pleafure. 

The  Lords  feem  to  contend  for  the  right  of  the 
fubjed,  but  I  wiili  it  be  not  for  a  power  to  enable 
themielves  to  judge  and  determine,  as  they  think  fit, 
of  c-  1  our  rights  and  liberties  -,  for  this  is  the  nece  fr- 
iary confequence  of  allowing  an  eleclor  to  have  a 
remedy,  in  any  other  place  but  within  thefe  walls. 

This  is  my  hum.ble  opinion ;  and  if  1  am  mif- 
taken,  other  Gentlemen  will  fet  me  right.     This  is 

certainly 
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certainly  a  matter  of  the  highcft  importance  to  the 
welfare  oF  the  fubjedl,  and  I  doubt  not  but  they 
will  very  well  confider  it  before  they  give  way  to 
the  eilablifliing  a  precedent,  that  tends  to  deftroy 
the  privileges  of  this  houfe,  or  the  liberties  of  their 
country. 

A  great  tendernefs  is  exprefled  for  this  poor  man, 
whoie  vote  has  been  refufed  :  But  whether  he  had 
a  right  to  give  his  vote  is  very  much  queftioned, 
and  never  yet  determined  by  this  houfe,  who  has  the 
proper  judicature  thereof.  But  admitting  he  had  a 
vote,  whether  ought  to  be  preferred,  a  private  intereft 
or  the  publick  fafety  ?  Whether  will  be  mod  for  the 
honour  of  this  houfe,  and  the  intereft  cf  our  eledors, 
the  care  of  a  private  perfon  by  a  new  invented  adion, 
neither  warranted  by  reafon,  precedent,  or  any  efta- 
blifhed  law  i  or  the  care  of  the  Parliament,  and  the 
conftitudon  on  which  depend  the  rights  and  liber- 
ties of  all  the  Commons  of  England. 

Sir,  I  beg  pardon  for  taking  up  fo  much  of  your 
time,  but  I  muft  confefs,  it  feems  to  me,  that  our 
Ail  depends  upon  a  right  determination  of  this  mat- 
ter ;  for  I  cannot  fee  any  other  reafon  why  this  new  ^ 
device  is  fupported  by  the  Lords,  but  only  to  ren- 
der you  precarious  and  ufelefs. 

Mr.  Freeman^  I  fhall  not  trouble  you  very  long  at  this  sir  Gilbert 
time  of  day :  I  think  the  point  in  debate  has  been  truly  '  ^"^ 
ilated  by  the  Gendemen  who  infifted   on  this  ques- 
tion, '  Whether  an  adlion  will  lie  for  an  elector,  for 
'  having  been   refufed   his  vote  at  the  election  of  a 
'  member  to  fcrve  in  Parliament  ?  A  learned  Gentle- 

*  man  would  have  the  queftion  to  be,  not  whether  an 

*  adiion  will  lie  ;  but,  whether  this  houfe  has  the  fole 

*  right  of  determining  that  matter,  and  of  giving  re- 

*  medy  in  it.'  I  confefs  I  think  it  is  more  properly 
frated  the  other  way :  But  the  thing  is  fcarce  worth 
a  difpute,  fince  which  way  foever  you  turn  the  ta- 
bles, it  comes  to  the  fame  point,  and  one  of  the 
queftions  will  in  confequence  be  refolved  by  the  re- 

foludon 
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folution  of  the  other :  For  if  that  queftion  be  put 
which  is  propoled  by  the  Gentleman,  and  carried  in 
the  affirmative,  that  this  houfe  has  the  fole  right  of 
determining  this,  and  all  other  matters  whatfoever 
that  concern  the  right  of  ele6lion  ;  then  it  maft 
follow  that  whoever  is  wronged  in  any  fuch  refpe6l, 
cannot  be  redreffed  by  adion,  fince  the  right  of  de- 
termining'in  cafes  of  this  nature,  is  not  in  the  courts 
below,  but  folely  in  this  houfe. 

I  fhall  not  offer  you  any  arguments  to  prove  this 
fole  right,  many  having  been  urged  by  others :  But 
I  will  confider  fome  things  (without  taking  up  much 
of  your  time,)  that  have  been  offered  as  objedions 
to  it. 

Some  Gendemen  have  made  a  diftin6tion  in  this 
cafe,  between  the  right  of  eledors,  and  of  theeled- 
ed :  And  they  will  have  it,  that  the  courts  below 
may  decide  the  firfb,  but  not  the  laft :  Whereas,  in 
my  poor  opinion,  the  decifion  of  the  elediors  right 
mufl  neceffarily,  in  many  cafes,  decide  who  has  a  right 
to  be  elected.  For  fuppofe  a  common  cafe,  that 
one  of  the  candidates  infifts  upon  an  eledlion  by  a 
feled:  number,  and  the  other  upon  a  popular  elec- 
tion :  If  in  this  cafe  one  of  the  populace  be  refufed 
his  vote,  upon  a  pretence  that  he  is  not  of  the  feled: 
number,  whereupon  he  brings  his  a6tion  againft  the 
officer ;  will  not  the  event  of  that  trial  determine 
(in  confequence)  the  right  of  the  candidates  ?  Surely 
it  mufl ',  fince  if  it  go  for  the  plaintiff,  he  for  whom 
the  plaintiff  offered  to  vote,  and  who  had  the  po- 
pular in te reft,  will  appear  to  have  had  the  right  of 
eledion;  and  fo  will  the  other  candidate,  if  it  go 
for  the  defendant.  Several  other  cafes  to  the  fame 
purpofe  might  be  put :  So  that  if  an  a6lion  of  this 
nature  fliould  lie,  it  muft  (as  I  apprehend)  unavoid- 
ably follow,  that  Weftmij^Jier-Hall  by  original  ac- 
tion, and  by  writ  of  error  the  houfe  of  Lords,  will 
have  power  to  determine,  (at  leaft  confequentially,) 
who  has  right  to  fit  in  this  houfe,  and  who  not. 

'  And 
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And  how  confilbnt  fuch  a  determination  will  be 
with  your  undeniable  right,  (acknowledged  on  all 
fides)  of  determining  the  eledions  of  your  members, 
exclufive  of  all  other  jurildiclions,  I  leave  to  Gen- 
tlemen to  confider.  ^  i       •  , 

A  learned  perfon  was  pleafed  to  objed,  that  right 
is  founded  upon  ufage ;  and   if  this  houfe  had   the 
fole  right  of  judging  in  a  cafe  of  this  nature,  where 
a  fingle  eledor  is  wronged,  doubtlefs  there  would 
be  fome  precedent  of  relief  given  to  fuch  an  injur- 
ed perfon.     But   (lays  the   Gentleman)   there  is  no 
fuch   precedent,  and   therefore  it  muft  follow,  that 
this  houfe  has  not  the  fole  right  of  relieving  in  that 
cafe.     I  think  I  may  fafely  deny  his  firft  propofi- 
tion,  as  he  applies  it  to  the  rights  of  this  houfe, 
which  (generally   fpeaking)  are  not  founded  upon 
ufage.     Sir,    the    rights  of   Parliament  are  chiefly 
founded  upon  the  nature  and  conftitution  of  Parlia- 
ments.    Ufage  is   indeed   a  corroboration,  and  an 
evidence  of   thofe    rights-,    but   the  foundation  of 
them,  is  our  being  a  part  of  the  legiflature,  where- 
by we  neceflarily  becomie  invefted  with  fuch  rights 
and  privileges,  as  enable  us  to  ad:,  and  to  difcharge 
our  duty  in  that  great  capacity  :  So  that  it  is  not  lo 
much  what  has  been  ufed,  as  what  is  neceflliry  to 
the  fupport  of  our  conftitution,  that  muft  be  the  rule 
and  meafure  in  determining  the  rights  of  the  houie 
of  Commons. 

But  neither  has  ufage  been  wanting  in  this  cafe : 
For  whereas  the  Gentleman  afterts,  that  there  is  no 
precedent  where  this  houfe  has  given  relief  to  a 
wronged  eledor,  (with  fubmiffion,)  feveral  fuch  pre- 
cedents appear  upon  your  books,  particularly  in  the 
cafe  of  Banbury,  where  four  or  five  of  the  inhabi- 
tants complained,  and  the  houfe  gave  a  remedy. 
And  I  cannot  fee  why,  if  it  has  been  given  to  four, 
it  may  not  be  given  to  one  •,  nay,  1  fhould  think 
if  more  than  one  have  been  relieved,  a  fortiori  one 

fhould  be  relievable. 

But 
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But  it  feems  to  me,  that  the  argument  drawn 
from  ufage,  goes  much  further  than  the  learned 
Gentleman  intended  it  fhould,  for  if  all  right  be 
founded  upon  ufage,  all  right  of  adlon  muS  be  fo 
founded  -,  and  then  what  becomes  of  this  adion 
which  the  Gentleman  has  laboured  to  fupport  ?  If 
ufage  be  nothing  elfe  but  the  repetition  of  the  like 
ads,  then  this  ad:ion  ^according  to  the  Gentleman's 
rule,  that  ufage  is  the  foundadon  of  right,)  cannot 
be  rightful,  unlefs  there  hath  been  a  repetition  of  the 
like  adlion. 

Nor  can  it  be  faid,  that  this  Is  the  firft  time 
any  fuch  caufe  of  adion  has  arifen,  and  that  there- 
fore it  could  not  have  been  brought  before-,  for 
there  has  fcarce  been  a  Parliament  called  in  any 
reign,  but  fome  or  other  has,  without  doubt,  been 
wTongfully  refufed  his  vote :  So  that  the  caufe  hav- 
ing been  frequent,  it  mud  have  had  the  like  effea: 
ever  now,  in  cafe  fuch  a  wrong  could  have  been  re- 
drefied  by  bringing  fuch  an  adion. 

But  no  Gentleman  has  pretended  to  fay,  that  any 
aftion  of  this  nature  was  ever  brought  before  •,  and 
therefore  we  may  infer  from  the  learned  Gentleman's 
own  pofition,  as  hkewife  from  the  authority  of  Ut- 
tleton^'i  text,  that  fince  none  has  been  brought,  none 
can  be  brought.  And  this  has  been  the  conftant 
opinion  of  the  courts  in  Weftmwfter-hall^  the  Judges 
having,  upon  every  occafion,  where  the  rights  of 
Parliament  have  fallen  under  their  confideration,  in 
all  times  declared,  that  nothing  of  that  kind  is 
within  their  jurildidtion  ;  Nor  can  they  judge  of  any 
fuch  matter,  farther  than  as  they  are  impowered  by 
particular  ftatutes. 

And  this  was  the  reafon  why  the  Judgment  in 
Barnardiftov^^  cafe,  given  in  the  ^leen's-Bench^  was 
reverfed  in  the  Exchequer  Chamber,  becaufe  it  was 
a  thing  purely  of  parliamentary  cognizance  -,  the 
houfe  of  Commons  having  the  fole  power  of 
determining  all  matters  relating  to  elections  and  re- 
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turns,  except  in  flatute  cafes.  Nay,  the  court  q[ 
Kvig's-Bencb  had  declared,  they  would  not  have 
proceeded  in  that  a6tion  of  Barnardijlon^  had  it  not 
been  grounded  upon  a  precedent  judgment  given  in 
the  houfe  of  Commons.  But  the  Judges  in  the 
Exchequer  Chamber  thought,  that  even  the  deter- 
mination of  the  houfe  was  not  a  fufiicient  authority 
to  the  courts  below,  to  hold  plea  in  an  adlion  re- 
lating to  the  rights  of  Parliament,  tho'  the  adion 
was  grounded  upon  that  determination ;  and  there- 
fore they  reverfed  the  judgment  given  in  that  ac- 
tion, and  (which  is  a  mighty  ftrong  circumftance  in 
that  cafe)  that  reverial  was  afterwards  affirmed  in 
the  houfe  of  Lords.  So  that  it  is  plain,  even  the 
Lords  themfelves  were,  at  that  dme,  of  the  fame 
opinion  of  the  Judges,  that  nothing  which  concern- 
ed eledlions  was  cognizable  in  IVeftminJler-Hdl :  For 
other  wife  they  could  not  have  affirmed  the  judg- 
ment given  in  the  Exchequer  Chamber,  which  was 
grounded  indrely  upon  the  maxim. 

This  appears  farther,  by  what  their  Lordfhips 
did  in  the  cafe  of  Hollis  and  Elliot^  againft  whom 
judgment  had  been  given  in  the  King^s-Beyich^  for 
what  they  had  faid  and  done  in  this  houfe.  In  the 
year  1667,  the  houfe  of  Commons  voted,  that  the 
judgment  given  in  the  King's-Bencb  againll  thofe 
perlbns,  was  illegal,  as  being  againft:  the  privilege  of 
parliament.  And  this  vote  was  (as  I  remember)  de- 
livered to  the  Lords  at  a  conference,  with  a  defire 
of  their  concurrence  to  it:  Accordingly,  the  Lords 
fent  a  meflfage,  that  they  did  concur.  Nay,  they 
were  fo  zealous,  as  to  defire  the  Lord  HoII/j  to 
bring  a  writ  of  error  upon  that  judgment,  which 
was  done,  and  the  judgment  was  reverfed.  1-rom 
whence  it  muft:  be  inferred,  that  their  Lordffilps  were' 
then  of  opinion,  that  whatever  judgment  is  againft 
the  privilege  of  Parliament  fthat  is,  of  cither  houfe 
of  Parliament,)  is  an  illegal  judgment. 

Now 
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Now  to  lay  thefe  two  opinions  of  the  Lords  to- 
gether :  If  the  houfe  of  Commons  has  the  fole  pri» 
vilege  of  judging  all  matters  relating  to  elediions, 
(upon  which  ground  their  Lordlhips  affirmed  the 
reverfal  of  the  judgment  in  Barnardiftofi's  cafe)  and 
if  every  judgment  given  againfl  the  privilege  of  Par- 
liament be  illegal  (as  their  Lordfhips  both  refolved, 
and  judged  in  the  cafe  of  Hollis  and  Elliot^)  how 
comes  it  to  pafs,  that  the  Lords  have  lately  thought 
fit  to  reverfe  the  judgment  given  in  this  cafe  of  AJhby 
and  White^  which  v/as  grounded  upon  that  very  opi- 
nion, eftablifhed  by  their  Lordfhips  in  the  cafe  of 
Barnardifton^  that  all  matters  concerning  elections 
are  determinable  only  in  the  houfc  of  Commons  ? 
And  confequently,  how  can  we  avoid  faying,  (pur- 
fuant  to  the  other  opinion,  and  to  the  judgment 
they  gave  in  the  cafe  of  Hollis)  that  their  Lordfhips 
judgment  of  reverfal  given  upon  the  writ  of  error  in 
AJhby^s  cafe,  being  againft  what  themfelves  have 
owned  to  be  the  privilege  of  the  houfe  of  Commons, 
is  an  erroneous,  (not  to  fay  an  illegal)  judgment  ? 

I  confefs  I  cannot  much  wonder  at  its  being  (b^ 
when  I  confider,  that  the  fteps  their  Lordfhips  made 
in  proceeding  to  this  judgment  of  reverfal,  were  fo 
very  hafl:y,  as  not  to  afford  them  fufficient  time  to 
weigh  and  to  deliberate  upon  a  matter  of  fuch  im- 
portance. This  caufe  had  depended  near  a  twelve- 
month in  the  King's-Bencb^  it  had  been  argued  fe- 
veral  times  at  the  bar,  and  at  length  Seriatim  by  the 
Juflices,  three  of  whom,  upon  the  reafon  of  former 
refolutions,  gave  judgment  againll  the  plaindfr,  that 
the  adiion  does  not  lie :  And  yet  no  fooner  was  this 
writ  of  error  brought,  but  the  errors  are  immediate- 
ly argued  ;  and  upon  the  firfl  argument,  the  opi- 
nion of  the  Judges  are  required  ;  and  notwithfland- 
ing  they  defired  time  but  till  the  next  day  to  con- 
fider of  the  cafe,  the  Lords  (as  I  am  very  well  aiTur- 
ed)  would  not  allow  them  an  hour  •,  but  obliged  them 
to  deliver  their  prefent  thoughts,  which  tho'  feveral 

of 
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of  them  exprefled  very  doubtfully,  and  fevcTiil  others 
were  for  affirming  the  judgment  •,  yet  their  Lord- 
fhips  were  fo  very  clear,  and  fo  determinate  in  the 
point,  that,  without  any  farther  confideration,  the 
judgment  was  reverfed. 

And  now  I  defire  Gentlemen  to  judge,  whether, 
in  this  inflance  the  Lords  have  fhewn  that  regard 
either  to  the  privileges,  or  to  the  dignity  of  this 
houfe,  which  their  anceflors,  and  themfelves,  had 
formerly  exprefled  upon  the  occafions  before  men- 
tioned. 

I  will  take  notice  but  of  one  thing  more,  which 
fell  from  a  learned  Gentleman,  who  infilled,  that 
the  eledlion  to  Parliament  is  not  a  fervice,  but  a 
privilege,  becaufe  double  damages  are  given  by  the 
late  act  concerning  returns.  1  have  caft  my  eye 
upon  that  ad,  and  1  think,  if  the  preamble  be  read, 
it  will  appear,  that  Gentleman  was  fomewhat  un- 
fortunate in  appealing  to  it  ♦,  for  the  preamble  calls 
the  ele6lion  to  Parliament,  a  fervice,  in  exprefs 
terms,  and  certainly  with  good  reafon,  if  the  houfe 
will  give  me  leave  I  will  read  it. 

'  Whereas  falfe  and  double  returns,  of  members  to 
'  ferve  in  Parliament,  are  an  abufe  of  truft  in  a  matter 
'  of  the  greateft  confequence  to  the  kingdom,  and  not 
'  only  an  injury  to  the  perfons  duly  chofen,  by 
'  keeping  them  from  their  fervice  in  the  houfe  of 
'  Commons,  and  putting  them  to  great  expence  to 
*  make  their  eledions  appear;  but  alfb  to  the  counties, 
'  cities,  boroughs,  and  cinque-ports  by  which  they  arc 
'  chofen,  and  the  bufinefs  of  Parhament  diilurbed  and 
'  delayed  thereby  •,  be  it  therefore  ena6led, • 

Sir,  not  to  trouble  you  any  longer,  I  am  intirely 
for  the  queftion,  as  it  is  flated. 

That   which   calls  me  up,  in  the  firft  place,  '^^f^f['^^^"f^\ 
what  that  honourable  Gendeman,  jull  againft  me.  Lord /^;«i-, 
was  pleafed  to  intimate,  as  if  the  right  of  electing ^"^^^^^^^iJ^^j 
was  only  a  fervice,   and  not  a  liberty,  or  privilege  •, 
and  I  find  a  worthy  member,  that  fpoke  laft,  is  of 

the 
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the  fame  opinion.  Truly,  I  am  loth  to  tell  you  my 
own,  without  denring  the  act  2^  Car.  II.  9  cap, 
may  be  read. 

Members.  No,  no. 
}Ax.  King.  'Tis  an  ad  to  enable  the  county  palatine  of  'Dur- 
ham to  fend  members  to  Parliament,  and  it  recites, 
that  they  had  not,  before  that  nme,  had  the  liberty 
and  privilege  of  eleding  and  fending  any  members 
to  Parliament :  Where  you  fee  the  legiOature  call 
it  a  hberty  and  privilege  -,  and  if  the  legiflature  call 
it  {q.,  I  think  I  may  venture  to  call  it  lb  too.  And 
if  it  be  a  liberty  and  privilege,  then  the  queftion 
will  be,  whether  it  does  not  itand  on  the  fame  bot- 
tom with  our  liberties  and  privileges .?  In  cafe  of 
any  other  franchife  or  liberty,  an  adion  lies  at  com- 
mon law  for  the  breach  thereof;  and  why  an  action 
fhould  not  lie  at  common  law  for  the  breach  of  this 
franchife,  as  well  as  for  the  breach  of  every  other 
franchife,  is  to  me,  very  ftrange.  Gendemen,  take 
it  for  granted,  this  is  purely  an  action  at  common 
law,  and  no  flatute  hath  any  influence  on  it.  Now 
there  is  a  ftatute  which  hath  not  been  mentioned, 
fonly  I  muft  firfl:  premife  that  which,  I  think,  no 
body  will  deny,  viz.  That  wherever  an  a6l  of  Par- 
liament does  forbid  any  thing,  if  any  body  be  in- 
jured by  the  doing  of  the  thing  fo  prohibited  by 
that  ad,  in  confequence  of  law,  the  perfon  injured 
hath  an  action)  I  fiy,  there  is  a  ftatute  that  forbids 
difturbances  or  hinderances  in  matters  of  eledions ; 
ar^d  by  confequence  of  law,  the  flatute  gives  an  ac- 
tion to  the  party  injured,  againft  the  perfon  difturb- 
ing  or  hindering  him  in  his  eledion.  The  flatute  I 
mean  is  the  3  Ed.  I.  5  cap.  that  is  a  pofidve  law 
whereby  all  difturbances  in  elcdions  are  forbid ; 
Every  man  is  forbid  to  hinder  or  diflurb  by  force 
or  arms,  by  malice,  or  menacing  any  man,  to  make 
a  free  eledion. 

I  fhall  only  inflance  in  one  parallel  cafe,  tho'  I 
could  in  many  more,  the  flatute  in  Rich,  ll's  time, 
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de  fcandalis  magnatum^  only  forbids  the  fpeaking 
eviJ  of  great  men  ,  there  is  not  one  word  of  an  ad^tion  ; 
yet,  by  operation  of  law,  it  was  always  Jield,  that 
an  adion  would  lie  upon  that  ftatute  for  a  fcandal  of 
a  great  man,  becaufe  it  was  prohibited  by  that  fta- 
tute. So  here,  the  ftatute  forbids  the  difturbing  of 
any  man  by  force  or  malice  to  make  free  election  i 
the  Jury  have  found,  that  the  defendants  did,  in 
this  caufe,  malicioully  difturb  and  hinder  the  plain- 
tiff from  voting  at  the  election ;  and  by  a  like  con- 
fequence  and  operation  of  law  5  this  adlion  is  main- 
tainable. 

Gentlemen  fay,  this  is  a  new  a6bion  never  heard 
of  before  :  It  is  true,  this  particular  a6lion  was  never 
brought  before,  but  a6lions  of  the  fame  kind  and 
nature,  and  grounded  on  the  fame  principles  and 
reafbns  of  law,  have  been  brought  before.  Et  uhi 
eadem  eft  ratio  idem  jus.  I  could  give  you  many  in- 
ftances  of  this  kind.  Was  it  ever  heard,  'till  the 
20th  or  21  Car.  II.  that  an  adtion  lay  againft  an 
Officer,  for  denying  a  poll  to  one  who  ftood  can- 
didate for  a  bridge-mafter  ?  The  Mayor  denied  the 
poll,  and  laid,  he  was  judge  of  the  elediion:  And 
upon  this  the  perfon  injured  brought  his  adion  and 
recovered.  At  the  fame  time  it  was  faid,  there  was 
no  fuch  acllon  heard  of  before ;  'tis  true,  not  that 
fpecies,  but  the  genus  was  heard  of.  Another  adlion 
was  brought  30  Car.  II.  (which  was  never  heard  of 
before)  againft  a  Mayor,  for  refufing  the  plaintiff's 
vote  for  a  fucceeding  Mayor. 

I  believe  every  body  knows,  that  all  the  law 
books  for  400  Years  fay,  that  the  reverfioner  has 
liberty  to  go  into  an  eftate  of  a  tenant  for  life,  to 
fee  if  he  commit  wafte.  And  no  a6tion  was  ever 
brought  till  16  Ja.  I.  by  a  reverfioner  againft 'a  te- 
nant for  life,  for  refufing  to  let  him  in  to  fee  whe- 
ther wafte  was  committed.  No  aflion  was  ever 
brought  againft  a  mafter  of  a  fhip,  for  the  negligent 
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keeping,  and  lofs  of  goods  on  board  his  fhip,  till 
about  the  24  Car.  II.  and  yet  the  adion  lay. 

There  was  another  adtion,  in  K.  Car,  Ift's  time, 
brought  for  a  falfe  and  malicious  profecution  of  an 
indidment  of  a  man  for  treafon.  There  was  the 
fame  objedion  ;  and  it  was  faid,  that  this  would 
deter  people  from  profecuting.  And  no  body  ever 
dreamt  of  it  before,  'tis  true,  but  it  flood  upon  the 
general  reafbn  of  the  law  •,  if  you  do  me  a  wrong, 
I  mufl:  have  a  remedy.  And  as  to  what  a  worthy 
Gentleman  hath  faid,  that  there  are  inflances  at  com- 
mon law,  where  a  man  (hall  recover,  and  yet  have 
no  damages  •,  'tis  true  in  real  a6tions,  but  let  him 
give  me  an  inflance  of  that  in  an  aftion  of  the 
cafe.  He  recovers  nothing  there ;  if  he  does  not 
recover  damages  in  real  alliens,  he  recovers  the  land 
itfelf. 

Members,     The  queftion,   the  queftion. 

Mr.  King,       \  find  Gentlemen  are  very  uneafy,   I  will  trouble 
you  no  further. 

Members,     Go  on,  go  on. 

Mr.  King,  I  agree,  the  determining  the  right  of  ele6lion 
belongs  to  the  houfe  of  Commons ;  and  they  ought 
to  apply  to  the  houfe  of  Commons  in  that  cafe: 
And  I  fliall  not  depart  from  that,  I  think  I  cannot, 
without  ruining  the  conftitution  *,  but  that  which  I 
fay  is,  that  this  adlion  does  not  at  all  relate  to  the 
right  of  eledion.  This  a6lion  is  brought  by  a  man 
that  hath  an  undoubted  right  of  voting,  againfl  an 
Officer  for  malicioufly  refufing  his  vote.  Put  the 
cafe  this  had  happened  in  a  county,  (for  the  law 
would  have  been  the  fame)  that  a  freeholder,  who 
had  a  right  to  vote,  had  tendered  his  vote  to  the 
Sheriff;  and  tho'  he  knew  he  was  a  freeholder,  yet 
the  Sheriff  fhould  malicioufly  refufe  his  vote ;  hath 
the  Sheriff  done  this  man  an  injury,  or  no  ?  This 
man  does  not  bring  his  a6tion,  bccaufe  the  perfon 
he  would  have  voted  for  is  not  returned,  but  'tis 
becaufe  there  is  an  injury  done  to  his  franchife.    If  I 
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thought  the  right  of  election  was  concerned  in  this 
cafe,  I  would  go  as  lar  as  any,  for  I  think  diat  does 
belong  to  the  houfe ,  but  I  do  not  think  this  is  con- 
cerned in  the  prefcnt  cafe. 

I  Shall  be  fliorter  than  fome  imagine.  It  hassirr/?.^wj, 
been  difcourfed,  whether  this  be  a  privilege,  or  a  ^'"'''''''' 
burden,  ^c.  Let  them  think  it  a  burden  that  call  it 
lb :  If  it  be  a  burden  'tis  fuch  a  burden  as  fome  men 
fpend  a  great  part  of  their  eftate  for,  as  if  it  was  a 
privilege.  I  think  this  refoludon  which  is  propofed, 
tends  to  the  encouraging  one  man  to  injure  another 
man's  franchife  without  any  reparation,  which  I 
believe  is  not  very  confiftent  with  law  or  reafon. 
You  have  no  doubt,  a  power  of  punifhing  the  of- 
fenders, but  you  cannot  give  damages :  I  think  this 
is  a  plain  cafe  ;  here  was  a  man  who  had  a  right  to 
vote,  and  was  not  admitted. 

Memhers,  No,  no. 

That  is  admitted  upon  the  judgment :  For  t^^^  I^J^J^/^^''' 
cafe  is  made  upon  the  right ;  and  if  he  had  not 
proved  his  right,  he  could  not  have  recovered  : 
Then  if  he  was  denied  his  right,  no  body  will  fay, 
we  can  give  him  damages.  What  would  you  have 
a  poor  man  do,  come  with  a  petition,  and  fee  coun- 
cil, and  attend  the  Parliament  for  a  month  together  ? 
The  man  it  feems  thought  it  better  to  go  this  way. 
I  think  if  he  had  complained,  we  might  have  pu- 
nifhed  the  Officer,  but  for  damages,  he  could  have 
them  no  way  but  this. 

Suppofe  the  Judges  in  Weftminfier-hall  had  been 
of  opinion,  that  this  adlion  did  lie,  and  the  conftables 
had  brought  a  writ  of  error;  what  would  you  have 
faid  in  a  cafe  where  a  man  had  been  denied  his  pri- 
vilege of  voting,  and  the  law  had  given  damages, 
if  the  Lords  had  faid  no,  there  fliall  be  no  a(5tion  ? 
I  think  the  Lords  have  done  what  is  right,  I  think 
they  have  relieved  the  perfon  injured  according  to 
juftice  •,  and  it  does  not  interfere  with  your  rights, 
for  he  founds  his  adlion  upon  your  determination. 

I  2  Manhers, 
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Members.     No,  no. 

Mr.  WaU       Mr.   Freeman^    I    defire   to    have   the  queftion 

M*         read. 

Accordingly  Mr.  Freeman  in  the  chair  read  the 
queftion  again. 

Mr  Serjeant     A  Gentleman  that  fpokc  laft  but  One,  was 

Hooper,  pleafcd  to  fay,  that  if  he  thought  the  right  of  eledl- 
ing  Members  was  any  ways  concerned  in  this  quefti- 
on, he  would  come  heartily  into  it  -,  I  know  not 
what  that  gentleman  means  by  it  -,  but  believe  all 
future  eledions  will  depend  much  upon  the  deter- 
mination you  make  now.  If  you  give  the  Lxirds 
thisjurifdidion,  to  take  cognizance  of  matters  rela- 
ting to  ele6tions,  we  muft  come  to  them  to  know 
whether  we  have  a  right  to  fit  here.  One  gentle- 
man faid,  he  could  not  tell  whether  the  fitting 
here  was  a  burden,  or  a  privilege :  I  believe  it  is 
a  privilege  to  fome,  who  by  fitting  here  obtain  a 
good  place  \  but  I  think  as  to  others,  it  may  be 
looked  upon  as  a  great  burden,  to  come  up  and 
fpend  a  great  deal  of  money  for  the  publick  fervice ; 
and  all  the  privilege  that  I  know  they  have,  is,  to 
prote6b  their  eftates,  and  ferve  their  country. 

There  is  no  extravagant  thing  but  may  be 
brought  into  the  houfe  of  Lords,  if  you  counte- 
nance them  in  the  jurifdidion  they  have  now 
taken  upon  them.  Any  aftion  whatfoever,  let  it 
belong  to  any  temporal  jurifdi6i:ion,  may  be  there 
determined.  I  will  ftill  fuppofe,  notwithftanding 
what  isobjeded  againft  the  Judges,  that  they  will  do 
their  duty ;  but  Weftminfter-hall  is  now  no  barrier ; 
for  whatever  is  there  determined,  may  be  brought 
by  writ  of  error  into  the  houfe  of  Lords,  and 
they  will  determine  it  as  they  think  fit.  In  the  cafe 
of  Soame  and  Barnardifton^  the  law  was  taken  to  be, 
that  Weftminfter-hall  had  not  a  right  to  intermeddle 
in  thefe  matters.  What  then  hath  fince  altered  the 
law,  unlefs  the  Lords  have  the  legiflative  power  in 
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them  ?  And  that  I  dare  fay  they  will  have,  if"  you 
allow  this. 

This  I  muft  take  notice  of  from  the  report  now 
before  you,  that  here  is  a  flep  made,  which  if  it  had 
been  made  in  another  jurifdidlion,  I  Ihould  have 
given  a  hard  name  to  it. 

I  think,  in  the  firft  place,  the  party  Ihould  be 
brought  in  by  the  Queen's  procefs.  When  errors 
are  to  be  afligned,  there  ufes  to  go  out  a  Scire  Fa- 
cias^ which  is  the  Queen's  writ ;  but  here  is  only  an 
order  made,  and  for  what  ?  That  the  party  Ihall 
join  ifTue  upon  the  writ  of  error.  Suppofe  there 
had  been  a  releafe  of  errors,  muft  he  have  join- 
ed ilTue  upon  the  errors  ?  And  yet  it  is  here  fo  or- 
dered before  the  party  is  heard.  I  fay,  if  they  have 
a  jurifdi6lion,  the  party  ought  to  be  called  in  by  Scire 
Facias:  And  no  Judge,  or  Judicature,  can  grant 
execution,  or  procels,  but  it  muft  be  in  the  Queen's 
name.  As  for  your  queftion,  I  come  heartily  into  it. 

Mr.  Freeman,  I  think  this  queftion  depends  upon  sir  ;r/7/,w« 
two  parts,  and  I  believe  it  the  beft  way  to  divide 
your  queftion.  One  part  of  it  concerns  the  rights 
and  liberties  of  this  houfe,  and  I  think  every  body 
will  come  up  to  it :  And  as  I  would  not  leflen  the 
privileges  that  belong  to  the  houfe  of  Commons, 
fb  I  would  not  leftcn  any  privilege  of  the  Com- 
mons of  England,  whom  we  here  reprefent.  As 
one  are  the  privileges  of  this  houle,  fo  the  other 
concerns  the  liberties  of  the  people  of  England,  who 
can't  otherwife  come  to  a  remedy  when  they  are 
abufed  in  this  manner.  The  gentleman  that  called 
it  a  hard  fervice,  if  he  would  tell  his  country  fo,  I 
believe  he  might  be  excufed,  and  they  would  fend 
another  in  his  room. 

I  wi  L  L  trouble  you  very  little  at  this  time :  I  think  ^r-  ^''^' 
the  point  of  learning  and  law  hath  been  fo  well  fpo- Cards  si^"^* 
ken  to,  by  thofe  learned  gentlemen  that  have  been  ^^^^[i^^l^^ 
againft  the  queftion,  that  if  I  was  able,  I  fhouldof  the  fx- 
fay  nothing  more  to  that.     But  I  think  the  quefti-'^'?"''''^ 
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on  as  it  is  going  to  be  put,  is  not  right  •,  for  as  the 
queftion  Hands,  tho'  I  can't  give  my  negative  to  one 
part,  I  think  'tis  impoilible  to  give  my  affirmative 
to  the  other.  The  matter  before  you  comes  to  this 
fingle  queftion,  whether  you  will  encourage,  and 
give  a  power  to  an  officer,  be  he  whom  he  will,  to 
act  arbitrarily  ;  or  rather  chufe  in  fuch  a  cafe,  to  do 
fomething  in  flivour  of  the  eledors  ?  I  am  fure  if  I 
defire  to  be  eleded  by  thofe  that  had  the  right,  I 
would  never  give  the  officer  an  authority  to  the  pre- 
judice  of  the  elecSlors.  Where  you  come  to  fay, 
that  the  fole  judging  of  the  qualification  of  the  elec- 
tors belongs  to  the  houfe  of  Commons  only,  thofe, 
I  apprehend,  are  words  of  too  large  extent  and  ill 
confequence.  Suppofe  there  was  an  a6lion  brought 
upon  the  laft  a6l  of  Parliament,  for  a  falle  or  double 
return. 
Mr.  Free'  The  RE  IS  an  cxception  in  the  queftion  as  to  that, 
Mr' prai-  I  KNOW  there  is;  but  fuppofe  an  a6tion  is 
^'^^'  brought  upon  that  ftatute,  the  officer  may  have  pro- 

ceeded with  the  greateft  impartiality,  may  have  ta- 
ken the  poll  with  the  greateft  exadlnefs  and  juftice, 
and  there  may  appear  to  be  an  equal  number  of 
votes  for  each  candidate,  whereupon  he  makes  a 
double  return,  and  this  brings  it  to  be  determined  by 
the  Committee  of  eledtions,  and  they  vote  one  of  them 
duly  eledfed.  This  gentleman  that  had  the  favour 
of  the  Committee  (tho'  afterwards  poffibly  it  might 
be  made  appear,  that  by  bribery  or  corruption,  and 
at  a  great  expence,  he  procured  himfelf  to  be  ele6t- 
ed)  after  you  have  voted  him  duly  eledied,  he  hath  no- 
thing to  do  but  to  try  his  ad:ion,and  fee  if  he  can  make 
his  double  damages  amount  to  his  cxpences.  The  firft 
thing  he  is  to  do,  is  to  produce  the  vote  of  the  houfe  of 
Commons,  that  declared  him  duly  elected,  contrary, 
perhaps,  to  the  laft  determination  in  Parliament, 
which  in  every  place,  is  to  be  the  guide  to  the  re- 
turning officer.  But  ffiall  there  then  be  given  in 
evidence  no  qualification  of  the  eledors  ?  Nothing 

to 


^.1703-4-        DEBATES.  119 

to  prove  that  the  perfons  admitted  to  vote  were  qua- 
lified according  to  Tuch  laft  determination  ?  Or  Ihall 
that  vote  of  the  houfe  of  Commons,  that  was  in- 
tended only  to  bring  him  into  this  houfe,  recover 
him  5  or  600  /.  damages  ?  I  take  it  to  be  fo  as 
the  law  Hands.  Now  it  ought  to  be  fecn  who 
hath  the  greater  number  of  legal  votes,  and  whether 
duly  quaUfied ;  and  in  that  cafe  you  muft  fuffer  the 
matter  again  to  be  tried  by  the  court,  and  you  do, 
in  fome'^meafure,  make  them  judges  of  the  quali- 
fications of  the  eledors  •,  if  it  were  otherwife,  they 
could  not  inquire  into  the  majority  of  legal  votes. 

What  happens  in  the  cafe  of  a  Mayor,  may  be 
in  the  cafe  of  a  Sherifi^:  If  a  Mayor  or  a  Conftable  . 
may  deny  a  man  his  vote,  that  hath  an  uncontrover- 
ted  ricrht  in  a  Corporation,  a  Sheriff  may  refufe  a 
Freeholder,  and  flrike  off  enough  to  make  a  ma- 
jority for  whom  he  pleafes.  You  had  once  the  cafe 
before  you,  whether  a  Sheriff  could  retufe  afcrutiny, 
and  one  or  two  gentlemen  v^ould  have  given  that 
power  to  a  Sheriff  •,  but  a  learned  gentleman  thought 
it  a  dangerous  queftion,  and  he  defired  to  come  to 
the  merits  of  the  eledion  •,  and  that  was  determined, 
and  you  voted  the  worthy  member  duly  eleded, 
and  thought  it  a  dangerous  thing  to  determine  whe- 
ther the  officer  had  that  power  one  way  or  another  ? 
I  think  that  part  of  the  queftion,  which  concerns 
the  quahficauon  of  the  eledors  ought  to  be  left  out. 
Mr.  Freeman.  I  will  read  the  queftion,  {which  he 

^'%K,  I  think  it  is  a  conftant  rule,  where  a  quefti- ^-qu^^^^^ 
on  is  complicated,  'tis  the  right  of  every  member, 
if  he  defire  it,  to  have  the  queftion  divided,  and  I 
think  it  regular  to  do  it  by  an  amendment  •,  and 
therefore  1  fecond  that  worthy  gentleman,  that  you 
would  leave  out  thofe  words  that  relate  to  the  quali- 
fication of  the  eledors.  u  .  u.  ^.  Ur.SoiuUor 

My  Lord  is  undoubtedly  right  in  what  he  ^^-cemrai, 
fires ;  that  if  there  be  any  words  in  the  queftion  to 
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which  gentlemen  have  a  diflike,   that  queftion  is  not 
to  be  put  ♦,    but  only,   whether  thofe  words   fhall 
ftand    part   of    the   queftion  :    Therefore    if  thofe 
words  of  the  qualification  of  the  eledors  do  give 
offence,  it  muft  be  put,  whether  they  fhall  ftand 
part  of  the  queftion  ?  But  I  hope  at  the  fame  time 
gendemen  will  apprehend,  that  leaving  out  thofe 
words,  leaves  out  all  you  debated  on. 
Sir  chrifto^     N  o   D  o  u  B  T    if  any  queftion  is  complicated, 
pher  Muj-  gentlemen  do  not  know  how  to  give  an  affirmative 
grave,        ^^  ^  negative,  and  you  muft  divide  it :  But  I  hope 
gentlemen  will  confider  the  latter  part  of  the  quef- 
tion  is  the  main  thing  whereon  you  have  debated  •,  for 
if  you  do  not  after t  that  you  have  the  power  of  de- 
termining the  qualifications  of  the  ele6lors,  you  give 
up  the  right  of  the  Commons  of  England:   I  do 
agree  that  the  queftion  m.ay  be  divided. 
Mr.  Free-       That  which  is  debated  now  is,  whether  thefe 
man.  words  ftiall  ftand  part  of  the  queftion. 

sir  Thomas       SiR,  I  think  the  queftion  ought  to  be  divided. 
Meres^  Th  e  qucftion,  as  I  have  it  upon  my  paper,  is  this. 

That  according  to  the  known  law  and  ufage  of 
Parliament,  neither  the  qualification  of  any  eledor, 
or  the  right  of  any  perfon  eledled,  is  cognizable  or 
determinable  elfewhere  than  before  the  Commons  of 
England  in  Parliament  aftembled,  except,  in  fuch 
cafes  as  are  fpecially  provided  for  by  ad  of  Parlia- 
ment. 

But  ibme  gentlemen   are  for  leaving  out  thefe 
words  ("  neither  the  qualification  of  any  ele6lor,  or") 
ib  that  I  muft  put  a  queftion,  whether  thefe  words 
ihall  ftand  part  of  the  queftion  ^ 
Members.     Aye,  aye. 

Then  Mr.  Freeman  put  the  queftion,    and    the 
Committee  divided. 

Teller  for  the  Aye's,  Mr.  Gulfton 215 

Teller  for  the  No's,  Mr.   Wylde gy 

So  it  was  carried,  that  -thofe  words  fhould  ftamd 
part  of  the  queftion. 

And 


Mr.  Free^ 
man. 
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And  the  main  queftion  biding  put, 
Refohedy 

2.  That  according  to  the  known  law  and  ufage 
of  Parliament,  neither  the  qualification  of  any  elec- 
tor, or  the  right  of  any  perfon  eleded,  is  cognizable 
or  determinable  elfewhere  than  before  the  Commons 
of  England  in  Parliament  aflembled,  except  in  fuch 
cafes  as  are  fpecially  provided  for  by  a6l  of  Parlia- 
ment. 

Refolvedy 

3.  That  the  examining  and  determining  the  qua- 
lification or  right  of  any  elector,  or  any  perfon  elec- 
ted to  ferve  in  Parliament,  in  any  court  of  law,  or 
elfewhere  than  before  the  Commons  of  Englmid  in 
Parliament  alTembled,  except  in  fuch  cafes  as  are 
Ipecially  provided  for  by  ad  of  Parliament,  will 
expofe  all  Mayors,  Bailiffs,  and  other  Otlicers,  who 
are  obliged  to  take  the  poll,  and  make  a  return 
thereupon,  to  multiplicity  of  a<5tions,  vexatious  fuits, 
and  unfupportable  expences,  and  will  fubjed  them 
to  different  and  independent  jurifdidions,  and  in- 
confiftent  determinations  in  the  fame  cafe,  without 
relief. 

Refolved^ 

4.  That  NIatthew  Ajhhy^  having  in  contempt  of 
the  jurifdidion  of  this  houfe,  commenced  and  pro- 
fecuted  an  adlion  at  common  law  againfl  William 
White^  and  others,  the  Conftables  of  Ayljbury^  for 
not  receiving  his  vote  at  an  eledlion  of  BurgefTes  to 
ferve  in  Parliament  for  the  faid  borough  of  Aylfbury, 
is  guilty  of  a  breach  of  the  privilege  of  this 
houfe. 

Refolved^ 

5.  That  whoever  fhall  prefume  to  commence  or 
profecute  any  a6tion,  indidlment,  or  information  at 
common  law^  which  fhall  bring  the  right  of  ele6lors, 
or  perfons  eleded  to  ferve  in  Parliament,  to  the  de- 
termination of  any  other  jurifdidion  than  that  of 
the  houfe  of  Commons,    except  in  cafes  fpecially 

provided 
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provided  for  by  a6t  of  Parliament,  fuch  perlbn  and 
perfons,  and  all  Attornies,  Solicitors,  Counfdlors, 
Serjeants  at  Law,  foliciting,  profecuting,  or  pleading 
in  any  fuch  cafe,  are  guilty  of  a  high  breach  of  the 
privilege  of  this  houfe. 
Orde'redy 

The  faid  refolutions  to  be  fixed  up  on  Weftmiw- 
fter-hall-gate^  figned  by  the  Clerk. 

Thefe  refolutions,  with  this  (to  wit, 
Refohedy 

I.  That  according  to  the  known  laws  and  ufage 
of  Parliament,  it  is  the  fole  right  of  the  Commons 
of  England  in  Parliament  aflembled,  except  in  cafes 
otherwile  provided  for  by  ad  of  Parliament,  to  ex- 
amine and  determine  all  matters  relating  to  the  right 
of  eledlions  of  their  own  members) 

Before  pafifed  in  the  Committee,  were  reported 
to  the  houfe. 

Mercurii  26  Januarn^  ^7^3- 

Mr.  Freeman  reported  the  five  refolutions  agreed 
to  by  the  Committee ;  the  firft  refolution  was  not 
oppofed,  but  after  the  fecond  refolution  (viz. 

That  according  to  the  known  law  and  ufage  of 
Parliament,  neither  the  qualification  of  any  eledor, 
or  the  right  of  any  perfon  eledled ,  is  cognizable  or 
determinable  elfewhere  than  before  the  Commons 
of  England  in  Parliament  afiembled,  except  in  fuch 
cafes  as  are  fpecially  provided  for  by  acft:  of  Par- 
liament) 

Was  read  the  fecond  time  by  the  Clerk,  the  quef- 
tion  (according  to  order)  being  propofed  to  agree 
with  the  Committee  in  that  relolutioD,  the  Marquis 
of  Hartington  flood  up  in  his  place,  and  fpoke  to 
this  effedb. 

I  DO  not  expecl  the  houfe  will  be  of  a  different 
opinion  from  the  Committee  \  but  I  think  it  is  my 
duty,  when  I  apprehend  what  you  are  doing  will,  be 

of 
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of  ill  conlcqucnce  to  the  conflltution,  to  give  my 
difTcnt  in  every  ilep.  I  think  it  will  be  d.ingerous 
to  the  very  being  of  this  houfe :  If  this  maxim  hud 
been  allowed  formerly,  I  think  there  would 
have  been  no  need  of  taking  away  of  charters,  and 
of  ^(0  Warranto* s  \  by  the  influence  of  officers  they 
might  have  filled  this  houfe,  with  what  members 
they  had  pleafed,  and  then  they  could  have  voted 
themfelves  duly  ele6fed. 

Mr.  Speaker,  I  cannot  agree  to  this  refoluti-Sir ^r/z/zW 
on :  I  think  it  deprives  the  people  of  England  of^^'^"' 
their  birthright :  For  they  who  have  freeholds  in 
any  of  your  counties,  or  freedoms  in  any  corpora- 
tion, have  as  much  right  to  vote  in  ele6lions  to  Par- 
liament, as  they  have  to  their  eftates.  And  if  any 
gentleman  would  fubjecSl  them  to  fuch  arbitrary  pro- 
ceedings, that  a  Sheriff  or  any  other  officer  may 
deny  them  this  privilege,  give  me  Hberty  to  fay,  I 
muft  be  alv/ays  againfl  any  fuch  thing ;  for  tho'  you 
can  punifh  the  officer,  you  cannot  give  any  fatisfac- 
tion  to  him  that  receives  the  injury. 

Sir,  I  do  not  rife  up  to  trouble  you  long,  but  Mr.  ^/. 
to  fpeak  to  one  point  that  was  mentioned  by  a  noble  ^'  "* 
Lord  over  the  way.  I  fhall  be  as  tender  as  any  man 
alive,  of  doing  any  thing  againfl  the  liberty  of  the 
people  •,  but  I  am  for  this,  becaufe  I  take  it  to  be 
the  greateft  fecurity  for  their  liberty.  The  noble 
Lord  was  pleafed  to  take  notice,  that  in  the  con- 
fequence,  the  crown  would  have  a  great  influence  on 
thofe  that  are  to  return  the  members  of  the  houfe  of 
Commons;  and  when  they  were  in,  they  might 
vote  for  one  another.  I  cannot  think  that  the  liber- 
ties of  the  people  of  England  are  fafer  in  any 
hands  below,  or  that  the  influence  of  the  crown 
will  be  flronger  here  than  in  other  courts. 

I  THINK  that  gentleman  hath  not  an fwered Marquis  of 
what  I  faid.  I  fhall  never  have  any  fufpicion  of  ^''"'^''"* 
any  that  fit  in  the  houfe   nowj    but  when  thofe 

that 
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that  have  no  right  are  returned,  and  make  a  majority, 
I  think  it  will  not  be  fafe. 

I  do  not  apprehend  that  confequence  from  this  re- 
folution.  I  think  if  itwasfo,  this  fhould  have  been 
offered  before  the  firft  refolution  was  paiTed,  which 
hath  pafiTed  in  the  houfe  and  committee  ne^nine  contra- 
dicente  •,  for  you  cannot  determine  the  right  of  any 
members  fitting  here,  without  determining  the  right 
of  the  eledors. 

I  cannot  but  think  it  will  be  harder  to  influence 
this  houfe  to  get  an  ill  vote,  than  it  will  be  in  another 
place :  However,  if  I  am  a  freeholder,  and  have 
a  right  to  vote  in  a  county,  or  a  freeman,  and  have 
a  right  to  vote  in  a  borough,  by  admitting  perfons 
to  vote  that  have  no  right,  it  may  be  as  much  pre- 
judice to  me,  for  that  may  make  my  vote  fignify 
nothing  :  And  there  is  as  much  injury  one  way  as  the 
other.  If  all  the  people  of  England^  who  have  a  vote, 
fhould  go  together  by  the  ears  in  Weftminfier-hall^ 
and  difpute  there  who  has  a  right  to  vote,  and  who 
not,  I  believe  the  Judges  of  the  common  law,  and 
noble  Peers  of  the  other  houfe,  would  be  glad,  in 
a  little  time,  to  reftore  the  right  where  it  is,  it  would 
breed  fo  much  confufion.  If  gentlemen  are  not  fa- 
tisfied  already,  they  may  eafily  be  fo,  that  there  is 
no  defe6l  of  power  in  this  houfe,  but  they  have  a 
power  to  do  juftice  In  all  cafes  of  eledlions ;  and  I 
hope  every  body  will  take  care,  not  only  to  main- 
tain the  rights  of  the  people  that  fent  them  hither, 
but  the  trutl  lodged  in  them,  which  they  cannot 
depart  from  by  the  rules  of  juftice. 

Then  the  fecond,  with  the  other  three  refolutions 
paffed  in  the  Committee,  were  agreed  to  by  the 
houfe  without  a  divifion,  with  this  amendment  only, 
of  leaving  out  {at  common  law)  in  the  fifth  refo- 
lution. 

But  the  houfe,  though  they  voted  Ajhly  guilty  of 
a  breach  of  privilege,  in  commencing  and  profe- 
cuting  the  faid  adtion,  yet  there  having  been  no  de- 
claration 
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claration  of  the  houfe  in  that  cafe  before,  they  made 
no  ordLT  for  taking  him  into  cullody,  as  ufual  in 
cafes  of  breach  of  privilege. 

Upon  thefe  proceedings  of  the  houfe  of  Com- 
mons, the  houfe  of  Lords  appointed  a  Committee, 
who  drew  up  The  ftate  of  the  cafe  upon  the  writ  of 
error  in  their  houfe  ^  which  is  as  tolloweth. 

THE  Report  of  the  Lords  Committees  ap- 
pointed  to  draw  ttp^  The  ftate  of  the  cafe 
upon  the  writ  of  Error,  lately  defending 
in  the  Imtfe  ofTeersi^  wherein^  Matthew 
AsHBY  was  Tlaintiffy  and  William 
White,  and  others  ^Defendants.  With  the 
resolution  of  the  houfe  ofreers^  relating  there- 
unto.  '^ 

ASHBT  againft  WHITE,  ^  al' f. 

TH  E  Plaintiff  in  this  a6lion  declares,  that  the 
26th  of  December,  in  the  12th  year  of  King 
William  the  third,  a  writ  iffued  out  of  Chancery, 
diredbed  to  the  Sheriff  of  Bucks,  reciting.  That  the 
King  had  ordered  a  Parliament  to  be  held  at  IVeft- 
minfter,  on  the  6th  of  February  following  :  The 
writ  commanded  the  Sheriff  to  caufe  to  be  elefted  for 
the  county,  two  Knights  \  for  every  city,  two  Citi- 
zens ;  and  for  every  borough,  two  BurgeiTes  *,  which 

*  Die  Luna,  27  Martii,  1704.  it  is  ordered  by  the  Lords 
Spiritual  and  Temporal  in  Parliament  affembled,  that  the  report 
made  from  the  Committees  appointed  to  draw  up  the  ftate  of  the 
cafe  upon  the  writ  of  Error,  lately  depending  in  this  houfe ; 
wherein,  Matthew  AJhby  was  Plaintiff,  and  William  White,  and 
others.  Defendants,  and  the  refolutions  made  this  day  relating 
thereunto,  ftiall  be  forthwith  printed  and  publifhed. 

Matthew  Johnson, 
Cleric   Farliamentor, 
t  Salktd'i  Reports,  fol.  19.  in  cafe, 

writ 
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writ  was  delivered  to  the  Sheriff,  who  made  a  pre- 
cept in  writing,  under  the  feal  of  his  office,  diredl- 
ed  to  the  conftables  of  the  borough  of  Ailejbury^ 
commanding  them  to  caufe  two  burgelTes  of  the  faid 
borough  to  be  eledled,  &c.  which  precept  was  de- 
livered to  the  defendants,  to  whom  it  did  belong  to 
execute  the  fame.  By  vertue  of  which  writ  and  pre- 
cept, the  Bargeffes  of  the  borough,  being  fum- 
moned,  did  affemblc  before  the  defendants,  to  eledl 
two  BurgclTes;  and  they  being  fo  aflembled,  in 
order  to  make  fuch  eledion,  the  Plaintiff  being  then 
a  Burgefs,  and  inhabitant  of  that  borough,  being 
duly  qualified  to  give  his  vote  at  that  election,  was 
there  ready,  and  offered  his  vote  to  the  defendants, 
for  the  choice  of  Sir  I'homas  Lee  Bart,  and  Simon 
Mayne  Efq-,  and  the  defendants  were  then  required 
to  receive  and  admit  of  his  vote. 

The  Defendants  being  not  ignorant  of  the  pre- 
mifes,  but  contriving,  and  fraudulently  and  malici- 
oufiy  intending  to  damnify  the  Plaintiff,  and  to  defeat 
him  of  that  his  privilege,  did  hinder  him  from 
giving  his  vote ;  \o  that  the  two  Burgeffes  were  e- 
ledled  without  any  vote  given  by  the  Plaintiff,  to  his 
damage,  &:c.  upon  not  guilty  pleaded,  the  cafe 
went  down  to  trial,  and  a  verdidt  was  given  for  the 
Plaintiff,  and  five  pounds  damages,  and  alfo  coils. 

It  was  moved  in  the  court  of  King^s-Bench  in 
arrefl  of  judgment,  that  this  adion  did  not  lie,  and 
that  point  was  argued  by  council,  and  afterwards  by 
the  court. 

The  Lord  Chief  Juftice  Holt  was  of  opinion,  that 
judgment  in  this  cafe  ought  to  be  given  for  the 
Plaintiff;  but  Mr.  Juftice  P^a?^/,  Mr.  Juftice  Powisy 
and  Mr.  Juftice  Gold  being  of  a  different  opinion, 
judgment  was  entered  for  the  defendant:  Whereupon 
the  Plaintiff  brought  a  writ  of  error  in  Parliament ; 
and  the  caufe  being  argued  at  the  bar  of  the  houfe 
of  Lords  by  council,  and  ten  of  the  judges,  who 
were  prefent  in  the  houfe,  being  heard,  and  the  mat- 
ter 
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ter  fully  debated  by  the  LxDrds,  §  the  houfe  was  of 
opinion,  that  the  judgment  given  in  the  Kmg's-Befhh 
was  erroneous,  and  that  the  Plaintiff  had  a  good 
caule  of  action,  and  ought  to  have  judgment. 

To  maintain  this  opinion,  thefe  three  pofitions 
were  laid  down. 

I.  That 

§  The  CASE  of  mi/ia^n  White,  Richard  Talboys,  Wil- 
liam Bell,  and  Richard  He\don,  conftables  of  the  town  of  Jilef- 
bury,  in  the  county  o^  Bucks,  in  the  year  1700.  In  a  writ  of 
Error  brought  in  the  houfe  of  Lords  by  Matthe^v  J/hhy,  upon  a 
judgment  given  for  the  conftables  againfl  him  in  the  court  of 
^ceji's  Bench ^  laft  Michaehnas  term,  as  drawn  up  by  their 
council,   and  prefented  to  the  houfe. 

The  Plaintiff  j^Jhhy  being  a  poor  indigent  perfon,  and  coming 
to  fettle  in  Ailejhury,  the  overfeers  of  the  poor  there  warned 
him  out  of  the  parifli,  unlefs  he  would  give  fecurity  to  fave  the 
parifh  harmlefs,  and  to  that  purpofe  complained  to  the  next  Juf- 
tices  of  the  peace,  to  get  an  order  to  remove  him  ;  whilft  this 
matter  was  in  controverfy,  the  eledlion  for  BurgefTes  of  Parlia- 
ment came  on,  and  the  faid  Jphy  offering  himfelf  to  be  polled, 
the  conflables  (now  the  defendants)  refufed  to  receive  him  to  poll, 
being  (in  their  opinions)  no  fettled  inhabitant  there,  nor  did  he 
ever  contribute  to  the  church  or  poor,  either  before  or  fince  the 
eleftion.  After  the  eledlion  was  over,  the  faid  AJhhy  brought  his 
adlion  on  the  cafe  againft  the  conllables,  wherein  he  fets  forth, 
that  he  had  right  to  vote  for  burgeffes  there,  and  that  at  that  elec- 
tion he  offered  to  poll  for  Sir  Thomas  Lee,  and  Mr.  Mayne,  and 
that  the  conflables  refufed  to  receive  his  poll,  to  his  damage  of 
200  /. 

The  conflables  pleaded  not  guilty,  and  thereupon  a  trial  was 
had  at  the  affizes  at  Bucks,  and  Ajhhy  got  a  verdidl  againfl  them 
and  had  five  pounds  damages  given. 

Whereupon  according  to  the  conftant  courfe  of  that  and  all 
other  courts,  it  was  moved  in  arrefl  of  judgment  in  the  ^eens- 
Bcfich,  where  the  aftion  was  brought;  that  notwithltandmg  the 
verdift  which  only  found  the  fadl:,  yet  no  fuch  ad.ion  did  by  law 
lie  againll  the  defendants  ;  and  after  feveral  arguments  at  the 
bar,  and  at  lafl  at  the  bench,  three  Judges  (againll  the  Chief 
Juftice]  held,  that  the  aftion  did  not  lie,  and  fo  judgment  was 
given  for  the  conflables. 

And  now  the  Plaintiff  Ajhhy  hath  brought  a  writ  of  Error  in 
Parliament. 

The 
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I.  That  the  Plaintiff,  as  a  burgefs  of  this  borough, 
had  a  legal  right  to  give  his  vote  for  the  eledion  of 
Parliament  Burgefies. 

II.  That,  as  a  neceflary  confequence  thereof,  and 
an  incident  infeparable  to  that  right,  he  muft  have  a 
remedy  to  afifert  and  maintain  it. 

III.  That 

The  Defendants  conceive  the  Judgment  in  the  ^eeri  s-Bench 
well  warranted  by  law. 

1 .  No  fuch  aftion  hath  ever  been  brought,  notwithflanding  the 
many  elcftions  that  have  been  controverted  every  new  Parliament ; 
whereby  it  is  evident,  that  it  hath  been  the  conftant  opinion  of 
all  Lawyers,  and  others,  in  all  ages,  that  fuch  aft  ion  would  not 
lie. 

2.  Several  afts  of  Parliament  have  been  made  to  give  remedy 
by  aftions  in  Wejlminfler-hall,  in  fome  particular  cafes  of  elec- 
tions to  Parliament,  which  Ihew  there  was  no  remedy  at  common 
law  in  thofe  courts. 

3 .  There  never  were  but  three  aftions  upon  the  cafe  brought 
by  candidates  for  f alfe  returns,  nji-x,.  Ne<vill''s  cafe  in  the  late  times, 
and  Sir  Samael  Bartiardijlons  cafe,  and  Onjlonvs  cafe  in  the  time 
of  King  Charles  the  fecond  ;  in  all  which  cafes  the  defendants 
prevailed  upon  the  point  of  law,  n)iz.  that  fuch  aftion  would  not 
lie.  And  if  fuch  adlion  does  not  lie  for  one  elefted,  much  lefs 
will  it  lie  for  an  eleftor. 

4.  To  fupport  every  aftion  upon  the  cafe,  there  muft  be  da- 
mage inprefentiy  or  a  poflibility  of  damage  mfuturoy  which  there 
cannot  be  in  this  cafe,  unlefs  it  be  prefumed,  that,  contrary  to 
aft  of  Parliament,  the  Plaintiff  was  to  have  money  for  his  vote. 

5 .  If  there  was  Damnum  (which  there  is  not)  yet  it  cannot 
be  pretended  there  was  injuria  ;  and  damnum  ahfque  injuria,  is 
not  fufficient  to  fupport  an  aftion  upon  the  cafe.  As  at  the  com- 
mon law  ;  if  the  lawful  patron  prefented  his  clerk  to  the  Bilhop, 
and  he  refufed  to  admit  him,  it  is  conceived,  no  aftion  upon  the 
cafe  lay  againft  the  Bifhop,  but  a  quare  impedit,  in  which  at  com- 
mon law,  no  damages  were  given,  which  is  a  much  ftronger  cafe 
than  this. 

6.  This  Is  not  to  be  compared  to  other  cafes,  where  the  party 
hath  no  remedy  elfewhere  than  in  Weftminjier-hall ;  for  here  the 
Plaintiff  hath  a  proper  remedy  by  applying  to  the  houfe  of  Com- 
mons, although  the  eleftion  is  not  contefled  by  the  candidates, 
and  Parliamentary  caufes  are  to  be  determined  in  Parliament : 
And  therefore, 

7.  'Tis  conceived,  that  fmce  this  matter  concerns  the  eleftion 
of  members  to  ferve  in  Parliament,  the  courts  of  Wejiminjler- 

hall 
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III.  That  is  the  proper  remedy  which  the  Plaintiff 
hath  piirlued,  being  fupported  by  the  grounds  and 
principles  of  the  ancient  common  law  of  England. 

To  make  good  the  firft  pofition,  that  the  Plain- 
tiff has  a  legal  right  to  give  his  vote  at  the  elc6lion 
of  burgefies  for  this  borough,  it  was  laid,  that  it  is 
well  known,  the  Houfe  of  Commons  confilts  of 
Knights,  Citizens,  and  Burgefies. 

The  Knights  of  Shires  reprefent  all  the  freeholders 
of  the  counties.  Anciently,  every  the  leall  free- 
holder had  as  much  right  to  give  his  fufFrage, 
as  the  greateft  owner  of  lands  in  the  county.  This 
right  was  a  part  of  his  freehold,  and  inherent  in  his 
perfon  by  reafon  thereof,  and  to  which  he  had  as 
good  a  title,  as  to  receive  the  natural  profits  of  his 
foil.  This  appears  by  the  ftatute  of  8  H.  VI.  cap, 
7.  which  recites  the  great  inconvenience  which  did 

hall  being  not  impovvered  by  any  afl  of  Parliament  in  this  cafe, 
have  no  cognizance  in  it,  but  the  Houfe  of  Commons  have  the 
determination  of  it  :  And  this  jurifdidion  is  confirmed  to  them  by 
Parliament ;  for  by  the  a6l  7  and  8  Wil.  III.  cap.  7.  If  any  per- 
fon fhall  return  a  member  to  ferve  in  Parliament,  contrary  to  the 
laft  determination  in  the  Houfe  of  Commons,  of  the  right  of  elec- 
tion, in  fuch  place  the  return  fhall  be  adjudged  a  falfe  return  ;  by 
which  *tis  evident,  that  the  Commons  are  the  only  judges  in  all 
matters  where  the  right  of  election  may  come  in  queftion,  as  it 
muft  of  neceffity  do,  in  all  cafes  where  the  queftion  is,  who  are 
the  eleftors. 

8.  If  this  aftion  fhould  prevail,  the  chief  Magiftrates,  in  all 
places  where  eledlions  are  made,  would  be  in  a  miferable  condi- 
tion upon  every  new  Parliament,  by  reafon  of  a  multitude  of 
aftions,  which  probably  would  be  brought  againll  them  upon  all 
contefted  eleftions,  and  by  the  different  judgments  that  pofTibly 
may  be  given  in  the  Houfe  of  Commons,  and  in  Wejiminjler-hall^ 
touching  the  fame  eleftion. 

9.  The  laying  it  to  be  done/«//o  ^  maltiofe  (which  are  grown 
.  to  be  almoll  words  of  courfe  in  anions  on  the  cafe)  cannot  give  a 

jurifdiftion  where  it  was  not  before  ;  and  if  tho(e  words  fhall  be 
fufficient  by  being  annexed  to  a  man's  intention,  almoft  all  a  man  s 
aftions  may  be  brought  into  IVeJlviinJler-hallhy  lYiO\Q\yox^s,  and 
fubjefted  to  the  power  of  a  Jury. 

T.  Po^vys^  Cor,.  Phipps. 
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arife  in  the  eledion  of  Knights  of  the  fhires,  by 
men  that  were  of  fmall  fubltance,  who  pretended 
to  have  an  equal  right  with  Knights  and  Efquires  of 
the  fame  county,  therefore  that  right  was  abridged, 
and  confined  only  to  fuch  freeholders  as  had  forty 
fhillings  per  Annum.  But  thereby  it  appears,  that 
the  right  which  a  freeholder  hath  to  vote  in  the  elec- 
tion for  Knights  of  the  fhire,  is  an  original  and  fun- 
damental right  belonging  to  him  as  he  is  a  free- 
holder. 

The  fecond  and  third  fort  of  men,  which  com- 
pofe  the  great  reprefentation  of  the  people  of  Eng- 
land^ are  Citizens  and  BurgefTes,  who,  though  they 
differ  in  name,  yet  are  in  effence  and  fubftance  the 
fame,  for  every  city  is  a  borough,  and,  as  fuch, 
fends  members  to  Parliament. 

There  are  two  forts  of  boroughs,  the  one  more 
ancient,  the  other  more  modern. 

Of  the  firfl  fort  are  the  moft  ancient  towns  of 
England^  whofe  lands  are  held  in  burgage,  and  by 
reafon  thereof  had  the  right  and  privilege  annexed 
to  their  eftates,  of  fending  burgeffes  to  Parliament. 
The  fecond  fort  are  thofe  cities  and  boroughs  that 
have  a  right  by  prefcription,  time  immemorial,  or 
by  charter,  within  time  of  memory,  to  chufe  bur- 
gelTes  for  Parliament ;  both  thefe  are  upon  feveral 
foundations,  the  one  as  belonging  to  their  burgages, 
the  other  as  belonging  to  their  corporations ;  the 
firfl  is  a  real  right  belonging  to  their  houfes  and 
lands,  the  other  is  a  perfonal  right  belonging  to  their 
body  politick. 

As  for  the  firfl,  it  is  fufHciently  defcribed  in  Uu 
tleton^s  tenures,  Seci.  162,  163,  164.  A  tenure 
in  burgage  is  a  tenure  in  focage,  and  is  called  a  te- 
nure in  burgage,  becaufe  thefe  are  the  mofl  ancient 
towns  in  England^  and  from  thence  came  the  bur- 
geffes to  Parliament,  and  they  who  have  this  pri- 
vilege, have  it  as  belonging  to  their  eflates  or  poffcf- 
fions. 

The 
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The  other  right  of  cluifing  Parliament  burgefles, 
is  not  annexed  to  any  freehold  or  ellate  in  poflelTion, 
but  vefted  in  the  corporation  of  the  place,  and  is 
created  in  this  manner,  viz. 

When  a  town  was  incorporated,  a  grant  was  ei- 
ther then,  or  after  made  to  the  body  politick,  that 
they  fliall  have  two  burgefles  for  Parliament,  to  be 
chofen  either  by  all  the  freemen  and  inhabitants  of 
the  place,  or  fuch  a  feledled  number  as  is  prefcrib- 
ed  by  the  charter. 

The  inheritance  of  this  privilege  is  in  the  whole 
corporation  aggregate,  but  the  benefit,  poflelTion, 
and  exercife  is  in  the  perfons  of  thofe,  who  by  the 
conftitutions  of  thole  charters,  are  appointed  to  ele6l. 

And  in  all  cafes,  where  a  corporation  hath  fuch 
a  privilege,  the  members  thereof  in  their  private  ca- 
pacity, have  the  benefit  and  enjoyment  thereof,  be- 
caufe  the  corporation,  as  fuch,  is  not  to  be  reprefent- 
ed  :  For  it  is  not  neceflary  that  it  fhould  have  any 
eflate,  but  by  being  a  corporation,  they  have  only 
a  capacity  to  have  eitates.  Jones  165.  Hyvjard  and 
Fulcher.  For  as  the  citizens  and  freemen  of  a  place 
are  incorporated  for  the  better  government  of  thole 
of  the  place,  fo  is  this  privilege  of  having  burgeflTes 
given  for  the  advantage  of  the  particular  members 
thereof,  whofe  eftates  are  to  be  bound  by  the  a6ls 
of  their  reprefentatives. 

And  therefore  the  wages  of  citizens  and  burgeflTes 
were  always  levied,  not  upon  the  eftatesor  goods  of 
the  corporation,  but  upon  the  goods  and  eftates  of 
the  members  thereof* 

It  appears  by  other  infbances,  that  it  is  ufual  and 
proper  for  corporations  to  have  interefls  granted  to 
them,  which  enure  to  the  advantage  of  the  members 
in  their  private  capacities.  Moore  832.  Sir  Thomas 
Waller  verfiis  Hanger.  The  King  granted  to  the 
Mayor  and  citizens  of  Loudon^  that  no  priiage  be 
taken  and  paid  for  wines  of  the  citizens  and  freemen 

*  46.  Ed,  111.  M.  4  dorfo.  &-C. 
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of  London.  This  enures  to  the  benefit  of  every  ci- 
tizen and  freeman  of  London  for  his  own  wines,  in 
which  the  corporation  of  the  city  hath  no  intereft. 

But  there  is  no  fuch  notion  in  the  law  of  England, 
as  a  right  without  a  remedy. 

The  liime  thing  appears  by  the  cafe  of  Waller 
and  Spateman^  i  Saund,  343.  and  by  the  cafe  of 
Meller  and  Walker.  Thefe  inflances  make  it  fuf- 
ficiently  appear,  that  though  the  inheritance  of  this 
franchife,  be  in  the  body  corporate,  yet  it  is  for  the 
benefit  of  the  particular  members  thereof:  And  it 
is  certainly  a  great  advantage  for  the  men  or  inhabi- 
tants of  a  place  to  chufe  perfons  to  reprefent  them 
in  Parliament,  who  thereby  will  have  an  opportu- 
nity, and  be  under  an  obligation  to  reprefent  their 
grievances,  and  advance  their  profit. 

Of  this  opinion  have  two  Parliaments  been,  as 
appears  by  two  feveral  ads,  the  one  34  ^  35  ^• 
VIII.  cap.  13.  the  other  25  Car.  11.  cap.  9.  The 
firft  is  an  adb  for  making  Knights  and  Burgeflfes 
within  the  county  and  city  of  Chejler,  which  begins 
in  this  manner,  In  humble  wife  Jhew  to  your  Majejiy^ 
the  inhabitants  of  your  Grace* s  county  palatine  of  Chef- 
ter,  that  they  being  excluded  and ^feparated  from  your 
high  court  of  Parliament.,  to  have  any  burgeffes  within  the 
faid  court,  by  reafon  whereof,  the  inhabitants  have  hi- 
therto fujlained  manifold  lojfes  and  damages,  as  well  in 
their  lands  as  goods  and  bodies :  Therefore  it  was  en- 
adted,  that  they  fhould  have  Knights  for  the  county, 
and  citizens  for  the  city  of  Chejier :  The  other  a6t, 
which  conftitutes  Knights  and  Burgefies  for  the 
county  palatine,  and  city  of  Durham,  recites,  T'hat 
the  inhabitants  thereof  hitherto  had  not  the  liberty  and 
privilege,  of  clewing  and  fending  Knights  and  Burgeffes 
to  the  high  court  of  Parliament. 

The  application  of  thefe  two  a6ls  is  very  plain ; 
the  firft  faith,  to  be  excluded  from  fending  Knights 
and  BurgelTes  to  Parliament,  is  a  damage  to  lands, 
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goods ^  and  body ;  the  other  faith,  that  it  is  a  liberty 
and  privilege  to  fend  them. 

Thus  the  right  of  ele6lion  Is  explained,  and 
ihevved  to  be  a  legal  right. 

That  of  eleding  Knights  of  fhires,  belonging  to 
and  inherent  in  the  freehold. 

The  other,  of  elecfling  burgefies,  belongs  in 
Ibme  cities  and  towns  to  the  real  eftates  of  the  inha- 
bitants ;  and  in  others,  is  veiled  in  the  corporation, 
for  the  benefit  of  the  particular  members,  who  are 
the  elediors  ;  the  having  of  which  is  a  great  benefit 
and  advantage  to  the  people  thereof,  and  will  pre- 
vent great  lols  and  damage  that  otherwife  would 
enfue. 

II.  It  follows,  that  in  confequence  of  this  right 
or  privilege,  the  pofTefTors  thereof  muft  have  a  legal 
remedy  to  affert  and  maintain  it. 

It  was  f lid,  that  there  are  many  rights  for  which 
a  man  has  no  remedy  by  the  common  law,  as  in 
cale  of  a  legacy  given,  if  it  be  not  paid,  the  party 
cannot  bring  an  a6lion  for  it.  This  is  very  true, 
but  not  applicable  to  the  prefent  purpofe  ;  for  the 
conftitution  of  the  Englijh  government  has  wifely  dif- 
tributed  to  feveral  courts,  the  determination  of  pro- 
per caufes,  but  has  left  no  fubjedl,  in  any  cafe  where 
he  is  injured,  without  his  adequate  remedy,  if  he 
will  go  to  the  right  place  for  it ;  if  a  man  will  feek 
for  a  remedy  at  common  law,  for  a  legacy,  which 
by  our  conftitudon  is  to  be  recovered  in  the  ecclefi- 
aftical  court,  it  is  his  own  fault  if  he  do  not  recover ; 
as  it  would  be,  if  he  fhould  begin  a  fuit  for  land 
in  the  court  of  Admiralty,  or  go  for  equity  to  the 
Common  Pleas. 

He  who  lofes  or  quits  his  remedy,  lofes  his  right : 
If  a  man  has  a  bond  for  payment  of  one  thoufand 
pounds,  he  has  no  remedy  to  recover  this  money 
but  by  adion  :  Therefore,  if  he  releafes  all  adlions, 
he  lofes  his  right  to  the  money,  becaufe  he  has  giv- 
en away  the  means  to  recover  it,  Coke's  6  th  Rep, 
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58.  Bredman^s  cafe.  If  a  man  purchafes  an  ad- 
vowfon,  and  at  the  next  avoidance  fuffers  an  nfur- 
pation,  and  brings  not  the  quare  intpedit  in  time,  he 
hath  loft  all  manner  of  remedy,  and  in  confequence 
his  right,  to  which  neither  he  nor  his  heirs  can 
ever  be  reftored.  Would  it  not  look  very  ftrange 
in  a  conftitution  fo  formed,  that  the  Commons  of 
England  have  an  undoubted  fhare  in  the  legiflative 
authority,  which  is  to  be  exerciled  by  their  repre- 
fentatives  chofen  by  themfelves,  in  which  every 
freeholder,  of  forty  fhillings  per  annum^  hath  a  right 
to  vote  for  the  county,  every  citizen  for  a  city, 
and  every  burgefs  for  a  borough ;  That,  if  the  She- 
riff, or  other  Officer,  who  is  to  caufe  the  eledtion  to 
be  duly  made,  fhall  hinder  or  deprive  any  of  thofe 
ele6lors  of  his  right,  the  perfon  injured  fhall  have 
no  remedy,  tho'  the  injury  be  done  to  fuch  a  right, 
upon  the  fecurity  whereof  the  lives,  liberty,  and 
property  of  all  the  people  of  E^ngland  fo  much  de- 
pend. 

That  the  defendants,  in  this  cafe,  by  hindering 
the  plaintiff  from  voting,  have  done  ill,  cannot  be 
denied  ;  becaufe  they  have  excluded  one  who  has  a 
right  from  his  vote.  Then,  if  the  law  doth  not 
allow  an  adion  to  the  party  injured,  it  tolerates  the 
injury,  which  is  abfurd  to  fay  is  tolerable  in  any  go- 
vernment. 

There  was  much  weight  laid  upon  the  cafe  of 
Ford  and  Hojklns^  2  Cro.  388.  Mo.  842.  which  is, 
that  where,  by  the  cuftom  of  the  manor,  every 
tenant  for  life  might  nam^e  his  fucceffor  for  his  life, 
whom  the  Lord  is  to  admit  •,  if  one  be  named,  and 
the  Lord  refufes  to  admit  him,  it  was  held,  an  ac- 
tion on  the  cafe  would  not  lie  ;  becaufe  the  nominee 
had  no  right  without  being  admitted.  But  the  rea- 
fon  given  for  that  opinion,  fhews  it  has  no  relation 
to  this  cafe,  for  the  plaintiff's  right  of  voting  is  veft- 
ed  in  him,  without  any  previous  admittance,  there- 
fore tho'  it  IhalL  be  law,    that  no  adtion  will   lie 

for 
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for  not  giving  a  right,  yet  certainly  an  action  mud 
lie,  for  defrauding  and  hindering  a  man  to  enjoy  a 
right  that  he  hath. 

When  any  ftatute  requires  an  a6l  to  be  done  for 
the  benefit  of  another,  or  to  forbear  the  doing  of  an 
ad,  which  may  be  to  his  injury,  tho'  no  action  be 
given  in  exprefs  terms  by  that  ftatute,  for  the  omif- 
fion  or  commiflion,  the  general  rule  of  law,  in  all 
fuch  cafes,  is,  that  the  party  injured  fliall  have  an 
adion,  Coke  lo.  Rep.  75.  The  cafe  of  the  MarJJjalJea^ 
12  Rep.  100.  Co.  Mag.  Car.  118.  This  is  a  maxim 
allowed  and  approved  of  in  all  ages. 

There  is  the  fame  reafon  where  the  common  law 
gives  a  right,  or  prohibits  doing  a  wrong  :  But  in 
this  cafe  an  ad  of  Parliament  is  not  wanting,  for  the 
flatute  of  J'FeJi.  i.  cap.  5.  enads,  That  eleclions  jhall 
he  free 't  if  he  who  hath  a  right  to  vote  be  hindered 
by  him  who  is  to  take  his  vote,  or  to  manage  the 
eledion,  that  eledion  is  not  free,  fuch  an  impedi- 
ment is  a  manifefl  violation  of  that  ftatute,  as  well 
as  an  injury  to  the  party  whofe  vote  is  refufed.  This 
ftatute  of  Weft.  i.  Ibews  v/hat  opinion  the  King  and 
Parliament  had,  of  the  great  confequence  it  was 
to  the  whole  realm,  that  people  fhould  have  their 
freedom  in  choice  ;  and  though  the  common  law 
was  the  fame  before,  as  appears  even  by  the  ftatute 
it  {t\{.^  the  words  whereof  are,  ele^ions  ought  to  be 
free  \  yet  it  was  judged  neceflary  to  add  the  fmdion 
of  an  ad  of  Parliament  thereunto  ;  'The  King  com- 
mandeth  upon  great  forfeiture.,  that  no  great  man.,  or 
other.,  by  force  of  arms.,  or  by  malice.,  or  menaces.,  fnall 
diftiirb  any  to  make  free  eWiion.  The  defendants  did 
not,  by  force  of  arms,  drive  the  plaintift' away  from 
the  eledion,  nor  by  menaces  deter  him,  but  they 
did  maliciouQy  hinder  him  (fo  it  is  charged  by  the 
plaintiff"  in  the  declaration,  and  it  is  found  by  the 
Jury  to  be  done  by  fraud  and  malice)  and  lb  the 
defendants  are  offenders  within  the  very  words  of 
the  ftatute  of  Weft,  i .  where  the  law  is  fo  clear  as  to 
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the  right,  and  the  duty  fo  ftridly  enjoined  by  a6l  of 
Parliament  to  beoblerved,  itfeems  a  great  prefump- 
tion  to  make  it  but  a  light  thing. 

It  being  apparent  that  the  plaintiff  had  a  right, 
and  that  the  defendants  have  done  him  wrong,  and 
that  by  confequence  of  law  he  mud  have  fome  re- 
medy to  vindicate  his  right,  and  to  repair  the 
wrong. 

III.  The  third  thing  to  be  fhewn  is,  that  the  re- 
medy the  plaintiff  purlued  by  bringing  this  atlion, 
is  the  proper  remedy  allowed  by  the  ancient  law  of 
England, 

This  a6lion  is  that  which  is  called  in  the  law,  an 
aftion  upon  the  cafe  ;  that  is,  founded  upon  the  par- 
ticular cafe  of  the  party  injured. 

The  law,  in  all  cafes  of  wrong  and  injury,  hath 
provided  proper  and  adequate  remedies. 

1.  When  a  man  is  injured  in  his  perfon,  by  being 
beaten  or  wounded,  the  law  gives  him  an  a6i:ion  of 
trefpafs,  affault  and  battery  ,  if  by  being  imprifoned, 
an  adion  of  falfe  imprifonment. 

2.  Jf  his  goods  be  taken  away,  or  trefpafs  done 
unto  his  houfe  or  lands,  an  adfion  of  trefpafs  lies  to 
repair  him  in  damages. 

3.  If  a  man  hath  a  franchife,  and  is  hindered  in 
the  enjoyment  thereof,  the  proper  remedy  is  by  an 
action  upon  the  cafe. 

The  plaintiff  in  this  cafe  hath  a  privilege  and  a 
franchife,  and  the  defendants  have  difturbed  him  in 
the  enjoyment  thereof,  in  the  moil  effcntial  part, 
which  is  his  right  of  voting. 

4.  Where  any  Officer  or  Minifler  of  juflice,  in- 
trufted  with  the  execution  of  the  procefs  of  law, 
does  an  injury,  an  aftion  of  the  cale  lies  againfl 
him.  If  the  Sheriff  will  not  execute  a  writ  by  ar- 
jefting  the  party-defendant,  or  taking  his  goods, 
the  plaintiff  fhall  have  his  adion  upon  the  cafe,  be- 
caufe  he  refufed   to  do  his  duty,   to  the  plaintiff's 


damage. 


The 


A.  1703.4.        DEBATES.  i37 

The  precept  which  the  defendants  received  from 
the  Sheriff  in  this  cafe,  was  founded  upon  the  King's 
writ:  And  the  defendants  are  commanded,  to  caufe 
two  Burgeffes  to  be  eleded  for  the  borough  of 
Aikflmry^  of  which  they  are  to  give  notice,  and  to 
admit  every  one  who  hath  a  vote  to  make  ufe  of  it ; 
if  they  refufe  any  man  to  vote  who  hath  a  right, 
they  a6l  contrary  to  the  duty  of  their  office. 

It  was  obje6led,  that  it  did  not  appear  that  the 
perfons  for  whom  the  plaintiff  voted,  were  elected, 
nor  that  they  would  have  been  ele6led  if  his  vote  had 
been  admitted. 

The  anfwer  is,  that  it  is  not  material  whether  the 
perfon  for  whom  the  plaintiff  voted  was  chofen,  or 
would  have  been  chofen,  if  his  vote  had  been  taken; 
his  right  and  privilege  is  to  give  his  fuffrage,  to  be 
a  party  in  the  ele6lion ;  if  he  be  excluded  from  it, 
he  is  wronged,  though  the  perfons  for  whom  he 
would  have  given  his  vote  were  ele6led. 

The  right  of  a6tion  mull  accrue  upon  the  refufal 
of  the  vote  and  is  never  to  be  made  better  or  worfe 
by  the  return,  which  is  a  matter  expoftfa5io. 

It  was  faid  in  the  arguing  this  cafe,  that  the 
plaintiff  had  no  damage ;  or  at  leaft,  that  there  was 
no  fuch  injury  or  damage  done  to  him  as  would 
fupport  an  action. 

The  anfwer  to  that  is,  that  the  law  will  never 
imagine  any  fuch  thing  as  injuria  fine  damno.  Every 
injury  imports  damage  in  the  nature  of  it.  If  a  man 
pick  a  lock,  and  come  into  an  houfe  without  the 
confent  of  the  owner,  perhaps  there  is  no  pecuniary 
damage  done  to  the  value  of  a  farthing ;  yet  the 
owner  fhall  have  an  aftion  againft  him,  and  recover 
damages  for  the  invafion  of  his  poffeflion  and  pro- 
perty. There  are  many  cafes  of  the  fame  nature^ 
which  have  been  determined  upon  this  ground. 
In  the  cafe  between  Starling  and  Turner^  24  Car.  2. 
in  cora.  Ban.  (fee  Ventris  firfl:  part,  />.  206.)  and  af- 
terwards in  Ban.  Reg.  The  plaintiff  Turner^  amongft 

others. 
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others,  flood  to  be  one  of  the  Bridge-Mafters  of 
London-Bridge^  which  Officer  is  to  be  eledled  by  a 
common-hall  of  the  city  of  London :  The  qucftion 
was,  who  had  the  greateft  number  of  voices.  The 
plaintiff  demanded  the  poll  j  and  the  defendant,  be- 
ing then  Lord-Mayor  of  London^  refufed  it :  It  was 
adjudged,  that  the  adlion  was  maintainable  for  re- 
fusing the  poll ;  becaufe  every  candidate  has  a  right 
to  have  it  -,  and  though  perhaps  if  the  poll  had  been 
granted  to  the  plaintiff  in  that  adfion,  it  might  have 
been  againd  him,  yet  the  denial  of  that  right  was 
a  good  ground  of  a6lion.  Upon  the  fame  reafon, 
the  cafe  29  Ed.  III.  18.  was  determined  •,  and  alfo 
the  cale  of  Hunt  and  Dowman^  2  Car.  478.  2 
Rolls  2 1 . 

It  is  apparent  by  what  has  been  faid,  that  the 
plaintiff  in  this  prefent  cafe  hath  been  injured,  in 
being  denied  his  right ;  and  no  good  reafon  can  be 
affigned  that  fo  affeds  this  cafe,  as  to  make  it  differ 
from  other  cafes ;  though  to  that  purpofe  feveral 
matters  were  urged  and  infilled  upon.  As  firfl:, 
that  this  would  be  the  occafion  of  many  a6lions. 

If  that  be  fo,  there  is  the  greater  reafon  to  fup- 
port  this  adion,  to  punifh  the  many  wrongs  that 
have  been  done,  which  will  prevent  any  more  of 
the  like  nature.  If  offences  muldply,  remedies 
againil  them  ought  to  be  advanced.  If  other  Of- 
ficers of  boroughs  have  been,  or  fhall  be  guilty  of 
the  like  misfeafances,  as  thefe  defendants  have  been, 
it  is  fit  they  fhould  be  liable,  as  thefe  defendants 
are,  to  make  fatisfadion.  If  one  man  be  beat  and 
imprifoned,  is  it  any  objedlion  againft  his  having 
an  adiion,  becaufe  all  others  who  fhall  be  as  ill 
treated  as  he  hath  been,  fhall  have  the  like  re- 
medies ?  The  only  means  to  hinder  corruptions,  that 
will  fbon  become  frequent  among  thofe  Officers  of 
boroughs  and  corporations,  is,  to  let  them  fee  that 
they  are  obnoxious  to  the  law,  and  that  their  purfes 
muft  make  fatisfadion  to  all  whom  they  fliall  injure 

in 
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in  this  manner.  It  is  true,  if  one  a6i:  which  tends 
to  the  injury  of  many  perfons  be  committed,  no  one 
ptrfon  injured  fhall  be  allowed  to  have  an  adlion, 
btcaufe  the  reft  might  have  the  dime.  Co.  5.  Rep.  72. 
JVilltani's  cafe,  3  Cr.  664.  Pineux  ver'  Hovenden\  as 
the  cafe  of  not  laying  divine  fervice,  in  a  chapel  of  a 
manor,  to  the  Lord  and  tenants  •,  or  for  flopping  of 
a  lane  or  common-way,  becaufe  the  defendant,  for 
one  a6l,  would  have  a  multitude  of  fuits  againft  him, 
the  injury  alike  affeding  a  multitude :  But  the  re- 
fufal  of  every  vote  is  a  diftindl  a6l:  The  party 
grieved,  whole  vote  was  denied,  can  only  bring  an 
adion  for  the  refufal  •,  the  others  whofe  votes  were 
admitted  are  not  concerned.  And  if  an  Officer  de- 
nies an  hundred,  who  have  a  right,  theie  are  a  hun- 
dred feveral  wrongs,  for  which  he  ought  to  be  liable 
to .  as  many  feveral  anions.  As  if  a  man  will  make 
it  his  bufinefs  to  fling  flones,  and  fhall  hit  a  hundred 
feveral  men,  he  muft  make  fatisfadlion  to  them  all  2 
But  furely  this  is  fo  far  from  being  an  objedlion,  that 
it  is  a  flrong  argument  to  fupport  the  adion :  For 
if  the  Mayor  or  Bailifl'  of  a  borough  fliall  have 
liberty  to  refufe  men  who  have  votes,  he  can  eaflly 
make  a  majority  to  vote  on  his  fide  ;  and  then, 
what  will  become  of  ele6lions  ?  The  Officer  will  re- 
turn him  that  is  eledled  by  a  majority  of  his  own 
making,  by  excluding  the  votes  of  others  that  have 
right.  ^ 

This  would  encourage  Officers  to  be  partial 
and  corrupt,  and  to  return  divers  perfons  eledled 
in  that  manner,  who  at  leaft  muft  have  pofieffion 
of  feats  in  the  houfe  of  Commons  for  fome  time, 
and  give  voices  in  the  making  of  laws,  and  im- 
pofing  of  taxes,  until  the  right  of  eledion  be  deter- 
mined. And  though  upon  hearing  the  caufe  in  the 
Houfe  of  Commons  this  matter  may  be  fet  right 
at  laft  •,  yet,  what  can  compenfite  for  the  mifchief 
that  may  be  done  to  the  kingdom  in  the  mean  time, 
by  the  votes  of  thofe  who  fliall  be  partially  returned, 

and 
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and  are  not  the  reprefentatives  of  the  people  of  the 
place  who  are  to  chufe  them. 

Befides,  the  beforementioned  rules  againft  multi- 
plying a6lions,  is  confined  to  fuch  ads  where  there  is 
another  remedy  to  be  had;  but  where  there  is  no  other 
remedy  but  an  a6lion,  the  wrong-doer  mud  anfwer 
to  fo  many  feveral  anions  as  there  are  perfbns  injured. 
Suppofe  a  man  will  plough  up  the  ground  in  which 
a  hundred  perfons  have  a  common^  he  muft  anfwer 
all  their  adions.  If  the  inhabitants  of  a  town  have  a 
common  watering-place,  and  a  ftranger  ftops  the  cur- 
rent, whereby  the  water  is  diverted,  every  inhabitant 
Ihall  have  his  a6lion,becaufe  there  is  no  other  remedy. 

The  injured  Plaintiff,  in  this  cafe,  has  no  other  re- 
medy befides  thisadion  ;  no  indidment  lies,  becaufe 
it  is  a  perfonal  wrong  to  the  party,  and  no  wrong 
to  the  publick,  but  only  in  the  confequence  of  it, 
as  an  evil  example,  which  tends  to  the  encourage- 
ment of  other  fuch  officers  to  commit  the  like  tranf^ 
grefTions  -,  nor  is  there  any  danger  to  an  honeft  of- 
ficer, that  means  to  do  his  duty ;  for  where  there  is 
a  real  doubt  touching  the  parties  right  of  voting,  and 
the  ofBcer  makes  ufe  of  the  beft  means  to  be  inform- 
ed -,  and  it  is  plain  his  millake  arofe  from  the  difficul- 
ty of  the  cafe,  and  not  from  any  malicious  or  partial 
defign,  no  Jury  will  find  an  officer  guilty  in  fuch 
a  cafe,  nor  can  any  court  dired  them  to  do  it ; 
for  it  is  the  fraud  and  the  malice  that  intitles  the  party 
to  the  a6lion :  In  this  cafe,  the  Defendants  knew  the 
Plaintiff  to  be  a  burgefs,  and  yet  fraudulently  and  ma- 
licioufly  hindred  him  from  his  right  of  voting  ;  and 
juftice  muft  require,  that  fuch  an  obftinate  and  unjuft 
minifterial  officer  fhould  not  efcape  with  indemnity. 

That  the  officer  is  only  minifterial  in  this  cafe, 
and  not  a  judge,  nor  ading  in  a  judicial  capacity, 
is  moft  plain-,  his  bufinefs  is  only  to  execute  the 
precept,  to  alTemble  the  eledors  to  make  the  elec- 
tion, by  receiving  their  votes,  computing  their 
numbers,  declaring  the  eledlion,  and  returning  the 

perfons 
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perfons  eledled  :  The  Sheriff  or  other  Officer  of  a  bo- 
rough, is  put  to  no  difficulty  in  this  cafe,  but  what 
is  abfolutely  neceflary  in  all  cafes.  If  an  execution  be 
againft  a  man's  goods,  the  Sheriff  mud  at  his  peril 
take  notice  what  goods  a  man  has. 

Another  objedion  was  made  in  refpe6l  to  the 
novelty  of  the  adion ;  it  was  faid,  never  any  fuch 
action  was  brought. 

In  anfwer  to  diis  objeftion,  it  may  be  faid,  that 
probably  there  have  not  been  many  occafions  given 
for  bringing  fuch  fuits.  It  is  to  be  hoped,  that  very 
few  have  ever  been  fo  prefumptuous,  as  to  dare  to 
make  an  obftinate  and  malicious  refufal  of  an  undis- 
puted vote.  If  the  cafe  has  happened  before,  perhaps 
the  party,  out  of  confideration  that  only  fmall  da- 
mages were  to  be  expecled,  might  be  difcouraged, 
and  think  it  better  to  acquiefce.  And  it  is  probable, 
the  ill-defigning  officer  would  be  at  leaft  fo  cautious, 
as  to  refufe  the  votes  of  fuch  perfons  only,  as  he 
thought,  by  reafon  of  the  meannefs  of  their  cir- 
cumftances,  were  unable  to  vindicate  their  right.  It 
is  not  every  one  that  has  fuch  a  true  Engliflj  fpirit  as 
the  Plaintiff,  who  could  not  fit  down  meanly  under 
a  wrong  done  to  him,  in  one  of  the  mofl:  valuable 
privileges  of  an  Englijhman,  It  is  not  the  novelty 
of  the  adion  that  can  be  urged  againft  it,  if  it  can 
be  fupported  by  the  old  grounds  and  principles  of 
law :  The  ground  of  law  is  plain,  certain,  and  indeed 
univerfal,  that  where  any  man  is  injured  in  his  right, 
by  being  either  hindred  in,  or  deprived  of  the  en- 
joyment thereof,  the  law  gives  him  an  adion  to  re- 
pair himfclf. 

The  cafe  of  Hunt  and  Do'wman.,  which  was,  16 
Jac.  I.  y^nn,  Dom.  1618.  of  an  adlion  by  the  land- 
lord againft  the  tenant,for hindering  him  from  fearch- 
ing  his  houfe  to  fee  whether  it  was  in  repair,  was 
never  brought  before  that  time  :  And  that  of  "Turner 
and  Starling  was  not  brought  till  23  Car,  II. 

The 
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The  law  of  England  is  not  confined  to  particular 
precedents  and  cafes,  but  confifls  in  the  realbn  of 
them ;  which  is  much  more  extenfive  than  the  cir- 
cumftance  of  this  or  that  cafe  :  ratio  legis  eft  anima 
legis ;  fe?  ubi  eadem  ratio^  ibi  idem  jus^  are  known 
maxims. 

An  aclion  againfl  the  mafter  of  a  fhip,  for  that 
the  fhip,  lying  in  the  river  of  Thames^  was  robbed, 
was  maintained  upon  the  iame  reafon  as  againil  a 
common  carrier ;  yet  fuch  an  a6lion  was  never 
known  until  23  Car.  II.  in  the  cafe  of  Mofs  and  Slue, 

1  Car.  15.  Jones  ^^.  Palmer  313.  S-mith  and 
Cranjhaw\  an  adlion  of  the  cafe  was  brought 
for  mahcioufly,  and  without  any  probable  caufe, 
indicting  the  Plaintiff  of  high-treafon  :  This  was 
the  firft  adlion  that  was  ever  brought  in  fuch  a  cafe  ; 
and  yet  it  was  adjufled  maintainable,  upon  the  fame 
realbn  as  upon  a  malicious  indi6lment  of  Felony, 

2  Levinz.  25c.  Heming  and  Beal-,  an  adion  of  the 
cafe  was  brought  againil  the  Mayor  of  a  town,  for 
refufing  the  Plaintiff  to  give  his  vote  at  the  choice  of 
a  new  Mayor :  And  there  was  not  any  fcruple  made, 
but  that  the  adion  did  well  lie,  though  that  was  the 
firft  precedent.  / 

It  is  granted,  that  if  a  freeman  who  hath  a  right 
to  give  his  vote  for  the  choice  of  a  Mayor,  be  denied 
his  vote,  he  may  maintain  an  adion  upon  the  cafe. 

There  can  be  no  difference  between  that  cafe  and 
this  •,  unlefs  it  can  be  fuppofed  that  the  right  to  vote 
at  the  eledlion  of  a  Mayor,  is  of  higher  eftimation  in 
the  eye  of  the  law,  than  a  right  to  choofe  members 
to  ferve  in  the  high  court  of  parliament. 

This  a6lion  is  not  only  founded  upon  tlie  reafon 
of  the  common-law,  but  it  hath  the  fandion  of  an 
ad  of  Parliament,  viz.  The  ftatute  of  IFeft.  2  cap. 
24.  which  fays,  nat  whenfoever  from  thenceforth  it 
Jhall  fortune  in  chancery^  that  in  one  cafe  a  writ  is 
founds  and  in  a  like  cafe  falling  under  like  rights 
and  wanting  like  remedy^  none  is  founds  the  clerk  of 

the 
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the  chancery  jhall  agree  in  snaking  a  writ^  and  by  con- 
fcnt  of  men  learned  in  the  law^  a  writ  jhall  be  made^ 
left  it  Jhould  happen  hereafter^  that  the  King^s  court 
might  fail  in  miniftringjujlice  to  complainants. 

The  objedlion  moll  infiflcd  on,  was,  that  this  is 
a  matter  relating  to  Parhaments,  and  ought  to  be 
determined  by  the  law  and  cuitom  of  Parhaments ; 
and  for  that  reafon  is  not  cognizable  in  the  Queen's 
courts. 

In  anfwer  to  this  objedlion,  it  was  fhewed,  firft, 
that  this  cafe  is  proper  in  the  nature  of  it,  X/o  be  de- 
termined in  the  Queen's  court. 

2.  There  is  no  other  provifion  made  for  the  Plain- 
tiff, who  is  highly  injured  in  his  right,  but  by  bring- 
ing his  action  in  the  courts  of  law,  that  have  power 
to  determine  of  mens  lives,  liberties  and  properties. 

Firft,  the  cafe  in  the  nature  of  it  is  proper  for  the 
Queen's  courts.  This  will  be  apparent,  if  the  feveral 
rights  of  eleding  members  to  ferve  in  the  houfe  of 
Commons  be  confidered. 

The  right  of  chufing  Knights  of  the  fhire  is  found- 
ed upon  the  eledtors  freehold.  Matters  of  freehold 
are  determinable  originally  and  primarily  in  the 
Queen's  court,  by  the  rules  and  methods  of  the  com- 
mon law,  by  a  Jury  fworn,  and  by  the  evidence  of 
witnefles  upon  oath  :  And  as  the  right  of  the  free- 
hold is  determinable  there,  h  are  all  benefits,  rights 
and  advantages  depending  thereupon,  or  belonging 
thereto. 

If  a  freeholder's  voice  be  refufed  by  a  Sheriff, 
what  is  it  fhould  hinder  the  Queen's  court  from  try- 
ing and  determining  this  matter,  like  all  other  quef- 
tions  of  freehold,  by  a  Jury,  upon  the  oaths  of  wit- 
nefTes,  or  evidence  in  wridng,  whether  the  Plaintiff 
that  fuppofes  himfelf  wronged  was  a  freeholder  or 
not  ? 

The  right  of  chufing  citizens  and  burgefles  depends 
either  upon  prefcription  or  cuflom,  or  upon  letters 
patents  \  thefe  are  alfo  primarily  and  originally  cog- 
nizable 
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nizable  by  the  Qj^^n's  courts :  Cuftoms  and  prelcrip- 
tions  are  triable  by  the  country,  that  is,  by  a  jury  of 
twelve  men  of  that  county  where  the  cuftom  is  ai- 
led ged  to  be  :  This  is  a  known  law  in  all  cafes  with- 
out exception. 

And  as  to  letters  patents,  if  pleaded  fpecially,  the 
court  muft  judge  of  them  ,  and  if  either  party  con- 
ceives the  court  hath  judged  amils,  he  hath  his  re- 
medy by  writ  of  error,  till  at  laft  it  comes  where 
it  will  receive  a  final  judgment.  So  that  every  right 
which  an  eledlor  can  have,  is  proper  for  the  deter- 
mination of  the  Queen's  courts.  There  are  vaidous 
ways  of  eledion  in  different  boroughs,  but  they  all 
depend  upon  charters  or  cuftoms:  And  therefore 
are  not  more  difficult  to  determine,  than  other  fran- 
chifes  or  liberties  which  depend  upon  the  fame  foun- 
dations. 

And  whereas  it  was  faid,  that  by  a  late  adt  of  Par- 
liament in  the  7  and  8  IVtlL  III.  the  laft  determina- 
tion of  the  Houfe  of  Commons  concerning  the  right 
of  eledions-,  is  to  be  purfued  •,  it  amounts  to  no  more 
than  this,  that  the  officer  who  is  to  make  the  re- 
turn is  to  take  care  to  return  him  to  be  eleded, 
who  is  chofen  by  a  majority  of  electors,  qua- 
lified according  to  the  laft  determination  of  the 
Houfe  of  Commons ;  if  he  does  fo,  he  incurs  no 
danger,  he  is  not  liable  to  an  adion,  but  the  Houfe 
of  Commons  it  felf  is  not  bound  by  that  rule.  Now 
fuppofe  the  officer  will  deny  a  man  a  vote,  who  ac- 
cording to  the  laft  determination  there  ought  to  have 
one,  and  this  the  officer  did  well  know,  what  is  it 
hinders  him  that  had  right,  according  to  that  deter- 
mination, from  bringing  his  a6lion  againft  the  officer 
who  hath  injured  him  ?  It  cannot  be  the  a6l  of  Par- 
liament, for  the  Queen's  courts  are  by  law  the  firft 
and  original  expounders  of  the  ftatutes  of  this 
realm. 

But 
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But  fecondly,  There  is  no  other  court  of  jurifdic- 
tlon  appointed  by  the  law  of  England^  for  deter- 
mining the  right,  and  repairing  this  injury,  but  the 
courts  of  fVtjlminJier, 

It  is  a  general  rule,  that  whoever  impeaches  the 
jurifdidion  of  one  court,  muft  indtle  Ibme  other 
court  to  have  a  jurifdidlion  of  that  caufej  but  that 
is  impoflible  to  be  done  in  this  cafe. 

It  was  faid,  that  the  determination  of  the  right  of 
eledions  of  members  to  ferve  in  Parliament,  is  the 
proper  bufmels  of  the  Houfe  of  Commons,  which 
they  always  would  be  very  jealous  of;  and  this  ju- 
rifdidion  of  theirs  is  uncontefted,  that  they  exercile 
a  great  power  in  that  matter,  for  they  oblige  the 
Officer  to  alter  his  return  according  to  their  judg- 
ment \  and  that  they  cannot  judge  of  the  right  of 
eledbion,  without  determining  the  right  of  the 
eledlors  ;  and  if  eledors  were  at  liberty  to  profecute 
fuits  touching  their  right  of  giving  voices,  in  other 
courts,  there  might  be  different  judgments,  which 
would  make  confufion,  and  be  difhonourable  to  the 
Houfe  of  Commons,  and  that  therefore  fuch  an  ac- 
tion was  a  breach  of  their  privilege. 

As  to  thefe  objedlions,  feveral  anfwers  were 
given. 

It  was  admitted,  that  the  Houfe  of  Commons  ex- 
ercife  a  jurifdidion,  in  determining  the  right  of  elec- 
tion of  their  own  members  •,  and  though  the  time 
may  be  afTigned,  when  that  jurifdidtion  wasexercifed 
in  another  place,  yet  there  has  been  a  ufage  long 
enough  to  hinder  that  point  from  being  drawn  in 
queflion,  efpecially  after  the  fandion  given  to  it,  by 
the  ad  made  in  the  ieventh  year  of  King  fFilliam's 
reign. 

But  though  it  be  true,  that  the  merit  of  the  elec- 
tion of  a  member,  be  a  proper  fubjed  for  the  Houfe 
of  Commons  to  judge  of,  becaufe  they  only  can 
give  the  proper  and  moil  effedual  remedy,  by  ex- 
cluding the  ufurper,    and  giving  pofTefTion  of  the 
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place  to  him  who  has  the  right  •,  yet  there  is  a  great 
difference  between  the  r^ht  of  the  eledors,  and  the 
right  of  the  ele6led  ;  the  one  is  a  temporary  right  to 
a  place  in  Parliament,  pro  hac  vice^  the  other  is  a 
freehold,  or  a  franchife  :  Who  has  a  right  to  fit  in 
the  Houfe  of  Commons  may  be  properly  cognizable 
there ;  but  who  has  a  right  to  chufe,  is  a  matter  ori- 
ginally eilablifhed,  even  before  there  was  a  Parlia- 
ment :  A  man  has  a  right  to  his  freehold  by  the  com- 
mon law,  and  the  law  having  annexed  his  right  of 
voting  to  his  freehold,  it  is  of  the  nature  of  his  free- 
hold, and  muft  depend  upon  it.  The  fame  law  that 
gives  him  his  right,  muft  defend  it  for  him,  and 
any  other  power  that  will  pretend  to  take  away  his 
right  of  voting,  may  as  well  pretend  to  take  away 
the  freehold,  upon  which  it  depends. 

To  fay  the  plaintiff,  in  this  cafe,  may  apply  to 
the  Houfe  of  Commons,  is  not  fufHcient,  unlefs  prov- 
ed •,  never  any  fingle  elector  of  any  county  or  bo- 
rough,   did  complain  to  the  Houfe  of  Commons, 
that  he  was  debarred  of  his  vote,  and  defire  them 
to  determine  his  particular  right.    Somedmes,  fome 
of  thole  who  have  right  to  chufe  in  a  borough  have 
complained,  that  perlbns  have  been  returned  by  the 
Officer,  who  were  not  duly  eleded,  as  being  an 
injury  done  to  the  whole  community  of  the  borough, 
to  have  a  perfon  without  right  fit  there  as  their  re- 
prefentative :  But  this  is  only  to  bring  the  merits  of 
the  eledion  in  quefiion,  of  which  that  houle  hath 
cognizance,  and  therefore,  as  incident  and  neceffary 
thereto,  they  may  try  the  right  of  eledlors,  which 
of  them,  by  cullom,  or  letters  patents,  have  voices  ; 
but  this  is  no  more  than  all  courts  have.  In  the  ec- 
clefiaftical  courts,  which  proceed  according  to  the 
civil  law,  if  the  fuit  be  originally  proper  for  their 
jurifdidion,  they  have  power  to  determine  things 
foreign  thereto,  as  if  letters  patents,  or  conveyances 
of  lands  come  in  quefiion,  though  primarily  and 
originally  determinable  in  the  courts  of  common 
.  ^  law, 
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law.  Matrimony  is  properly  under  the  jurifdidion 
of  the  ecclcfiailical  court,  and  if  a  qucliion  arifcs 
between  the  fuppofed  married  parties  in  their  life- 
time, or  upon  dower,  or  baftardy,  it  Ihall  be  tried 
and  determined  there  :  But  when  an  adion  is  brought 
by  a  man  and  woman,  fuppofing  her  to  be  his  wife, 
if  the  defendant  pleads  in  abatement,  that  they  were 
not  married,  it  fliall  be  tried  by  a  Jury  where  the 
adion  was  brought ;  fo  if  any  one's  title  to  lands 
depends  on  a  marriage,  if  an  adion  be  brought  to 
try  the  title,  the  marriage  may  be  determined  by 
a  Jury.  This  fliews  plainly,  that  becaufe  the  Houle 
of  Commons  may  determine  who  are  eledors,  and 
who  are  not,  incidently,  and  fo  far  only,  as  it  is  ne- 
cefTary  to  try  the  right  of  the  eledion,  it  doth  not 
follow,  that  when  the  right  of  eledion  is  not  in  que- 
nion,  they  can  try  the  right  of  an  elector. 

When  the  right  of  the  candidate  is  examined  in 
the  Houfe  of  Commons,  it  is  in  order  to  determine 
which  perfon  hath  the  right  to  join  with  them  in  the 
making  of  laws,  and  other  publick  fervices ;  and  if, 
in  order  to  the  determining  this  point,  the  Houfe  of 
Commons  muft  judge  of  the  eledors,  they  do  it 
only  to  this  purpofe.  But  the  courts  of  law  judge 
of  an  eledlor's  right  wholly  to  another  end,  as  it  is  a 
legal  right,  to  alTert  that,  and  to  repair  in  damages 
the  eledor  who  is  wrongfully  hindered  from  exer- 
clfmg  it.  This  is  what  the  Houfe  of  Commons  can- 
not do,  nor  to  this  day  was  there  ever  any  applica- 
tion made  to  them  to  do  it,  and  it  may  be  rcafon- 
ably  fLipix)fed  they  will  not  now  begin  to  take  it 
upon  them. 

It  commonly  takes  up  a  great  part  of  the  time  of 
a  feffion,  to  determine  the  cafes  of  ele6lions,  be- 
fore they  can  be  fure  the  houfe  is  comipofed  of  iuch 
as  have  a  right  to  fit  -,  but  fhould  they  once  pretend 
to  take  cognizance  of  particular  mens  complaints,  in 
order  to  decide  the  rights  of  electors,  it  would  be 
impoflible  for  them  to  have  any  Icifur^  to  employ 
L  I  them- 
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themfelves  about  the  ardua  y  urgentia  negotia  Regni^ 
the  fafety  and  defence  of  the  kingdom,  for  which 
the  writ  calls  them  together.  It  is  granted,  that  the 
deciding  of  the  right  of  eledors  is  a  matter  of  great 
weight,  and  in  confequence  concerns  the  lives  and 
liberties  of  the  fubje6ls  of  England^  but  the  law  hath 
provided  a  proper  remedy  to  be  purfued  in  the  or- 
dinary methods  of  juftice,  a  remedy  that  is  adequate, 
where  damages  may  be  recovered.  The  plaintiff, 
in  this  cafe,  knew  he  had  a  right  by  law  to  give  his 
vote,  and  when  he  found  himfelf  deprived  of  it,  he 
reforts  to  the  law  for  his  remedy :  And  it  is  probable, 
mod  of  the  ele6i:ors  of  England  will  be  of  his  mind, 
and  think  it  for  their  intereft  to  relbrt  to  the  courts 
of  TVeftminfler-hall^  for  aflerting  this  great  right  of 
theirs  upon  occafion,  where  they  may  prove  their 
cafe  by  witneffes  upon  oath,  and  have  their  damages 
aflefled  by  their  countrymen  duly  fworn,  nothing  of 
which  can  be  done,  if  they  are  to  feek  for  a  remedy 
in  the  Houfe  of  Commons. 

Where  a  man  is  injured,  if  he  cannot  bring  his 
adbion  to  recover  the  thing  it  felf  he  hath  loft  by 
the  injury,  the  law  will  always  give  him  damages 
in  lieu  thereof. 

It  was  faid  in  the  debate  of  this  cafe,  that  inftances 
were  to  be  given,  where  the  party  injured  did  not 
recover  damages,  as  in  cafe  where  one  has  a  right 
of  prefentation,  and  is  difturbed,  he  could  not  re- 
cover damages  at  the  common  law,  and  that  was 
refembled  to  the  right  of  an  eledor,  which  was 
faid  to  be  only  a  right  of  nomination.  But  the  an- 
fwer  to  this  objedlion  is  plain ;  there  the  law  gives 
the  party  a  remedy  to  recover  the  prefentation,  the 
thing  that  was  taken  from  him,  to  which  he  is  re- 
ftored  by  the  judgment ;  but  in  the  prefent  cafe,  there 
is  no  pofTibility  for  the  plaintiff  to  recover  the 
thing  he  has  loft,  which  was  his  vote  at  the  eleftion, 
for  that  eledion  is  over,  and  can  never  be  had 
again,  fo  that  the  plaintiff  cannot  poffibly  have  any 

reparation. 
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reparation,  unlcfs  it  be  in  damages,  and  this  fort  of 
reparation,  the  Houfe  of  Commons  cannot  give  him. 

If  the  plaintiff,  and  all  other  injured  eledors, 
fhould  be  obliged  to  go  to  the  Houfe  of  Commons 
for  fatisfaflion,  it  may  be  realbnably  fuppofed,  that  the 
Parliament  may  be  diffolved  before  it  could  come 
to  his  turn  to  have  his  caufe  heard :  What  would  be 
the  confequence  of  this?  If  the  plaintiff  muff  be 
thereby  without  remedy,  would  not  the  law  be  no- 
toriouily  defedive  ;  and  yet  none  will  fay,  that  ano- 
ther Parliament  did  ever  take  cognizance  of  any 
injury  done,  upon  account  of  an  eledion,  to  a  pre- 
ceding Parliament :  But  fuppole  the  next  Houfe  of 
Commons  will  determine  it,  what  endlels  work 
would  the  Houfe  of  Commons  be  engaged  in  ?  For 
probably,  the  enfuing  eledlion  would  make  as  many 
new  queftions  as  that  which  went  before,  and  which 
the  Parliament  did  not  live  long  enough  to  difpatch. 

As  to  what  was  objedled,  that  the  fame  matter 
may  come  in  queftion  in  the  Houfe  of  Commons, 
where  it  may  be  determined.  That  this  plaintiff  hath 
no  right ;  fo  that  great  confufion  would  arife  from 
different  judgments  in  different  courts ;  it  is  no  more 
than  what  may  happen  every  day  in  JVeJlmmfter-hall^ 
where  the  feveral  courts  may  be  of  various  opinions 
upon  the  fame  queftion,  and  yet  no  hurt  is  done  to 
the  publick ;  nay,  this  is  no  more  than  happens 
often  in  the  Houfe  of  Commons,  where  the  right  of 
eledtion  in  the  fame  borough  is  decided  different 
ways  in  different  Parliaments,  and  they  do  not  think 
themfelves  difhonoured  by  it. 

This  contrariety  of  judgment  can  never  appear, 
for  the  Houfe  of  Commons  never  gives  a  direct  judg- 
ment, on  this  or  that  individual  ele6lor's  right  •,  the 
voting  is  either  upon  a  general  queftion  of  the  com- 
petitors, or  where  the  right  of  eledion  in  the  bo- 
rough is  placed,  whether  all  inhabitants,  or  thofe 
under  a   particular   qualification,    or   whether   the  ,;^ 

whole  commonalty,  or  a  feledled  number  have  voices, 
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and  all  thefe  are  but  ways  and  means  to  determine 
the  right  of  eledlion. 

If  the  Houfe  of  Commons  judge  of  the  right  of 
a  particular  eledor  at  any  time,  it  is  only  pro  ifta 
mce^  fo  far  as  it  relates  to  the  particular  cafe  before 
them,  butfurely  the  houfe  never  thought  the  eledors 
freehold  finally  concluded  thereby,  becaufe  he  is  no 
party  to  that  fuit,  his  right  came  not  there  in  queftion 
originally,  but  confequentially,  in  a  caufe  litigated 
between  other  perfons,  to  which  he  is  no  party,  and 
it  cannot  be  agreeable  to  right  reafon,  or  the  prin- 
ciples of  law,  for  a  man's  right  to  be  conclufively 
determined,  in  a  caufe  between  other  parties. 

And  after  all,  where  is  the  damage  to  the  publick, 
if  there  fhould  be  a  variety  in  the  determination  of 
the  Houfe  of  Commons,  and  the  courts  of  JVeJl- 
minjkr  ?  It  is  not  impolTible,  in  the  nature  of  things, 
for  the  courts  of  law  have  great  advantages  which 
the  Houfe  of  Commons  want,  they  want  the  help  of 
juries,  and  the  power  of  giving  oaths,  and  they 
ought  not  to  be  difpleafed  with  their  elt^dors,  if  they 
refort  to  courts  provided  with  thefe  powers,  for  affert- 
ing  their  right  of  eledlion,  efpecially  when  it  is 
confidered,  that  the  perfon  whofe  pretenfions  the 
Houfe  of  Commons  approves  of,  will  fit  there,  which 
is  all  they  are  concerned  in  :  They  are  the  eleded  ; 
and  it  would  be  flrange,  if  that  fhould  intide  them 
to  challenge  the  fole  power  of  deciding  the  rights  of 
their  eledors ;  which  is  indeed  to  chufe  their  eledlors. 

It  was  urged  as  a  great  argument  againfl  the 
maintaining  this  adlion,  that  it  had  been  adjudged 
in  the  cafe  of  Mr.  Onflow^  in  the  33d  year  of  King 
Charles  the  fecond  (fecond  Vent,  ^y.)  That  no  ac- 
tion did  lie  at  common  law,  for  a  falfe  return  of  a 
member  to  fit  in  Parliament ;  and  that  in  the  cafe 
of  Bar'ftardi/lon  and  Soame^  it  was  adjudged  the  can- 
didate could  not  maintain  an  adion  againft  the  Sheriff 
for  a  double  return  j  and  if  the  perfon  elected  to 
Jerve  in  Parliament  cannot  maintain  an  aftion  againfl 

the 
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the  officer,  it  was  urged  a  fortiori^  that  the  pcrfon 
eledting,  who  perhaps  is  but  a  cobler,  ought  not  to 
be  allowed  to  have  llich  an  adion. 

It  was  anfwered,  that  the  law  of  England  has  no 
refpc^t  to  perlbns :  If  an  elector  be  a  cobler,  he  is  a 
f«;eman  of  England^  and  has  that  great  privilege  be- 
longing to  Iiim,  to  be  reprelcnted  in  Parliament.  It 
was  remembered  with  what  great  variety  of  opinion 
among  the  Judges,  that  cale  of  Sir  Samuel  Barnar- 
difton  was  determined,  and  what  an  alarm  that  judg- 
ment gave  to  the  Houie  of  Commons,  to  fuch  a  de- 
gree, that  in  the  feiTion  of  Parliament  1679.  a 
Committee  was  appointed  to  enquire  into  it  as  a 
grievance.  And  it  was  obferved,  diat  the  great  de- 
lign  of  the  act  of  Parliament  made  in  the  feventh 
year  of  the  late  King  (which  was  often  mentioned 
in  the  debate  of  this  cafe  to  other  purpofes)  was  to 
cure  the  many  inconveniencies  arifing  from  that  judg- 
ment, and  the  judgment  m  Mr.  0}'i/low's>  cafe,  which 
only  followed  Barnai'diftoii^s^  and  was  judged  upon 
the  authority  of  it.  But  there  is  no  refemblance  be- 
tween thofe  cafes  and  the  cafe  of  an  ele6lor.  In 
Barnardijion^s  cafe  of  a  double  return  of  members, 
the  realbn  on  which  the  judgment  was  founded,  was, 
that  a  double  return  was  no  return  which  the  law  took 
notice  of,  but  was  only  allovved  of  by  the  cuftom 
of  Parliament.  When  an  officer  who  doubts,  makes 
a  double  return,  he  fubmits  to  the  judgment  of  the 
Houfe  of  Commons ;  and  if  that  houfe  admits  ot  fuch 
a  return,  as  they  had  often  done,  it  v/ould  be  hard 
the  law  lliould  fubjecl  a  man  to  an  aftlon,  for  fub- 
mitting  a  matter  of  fad,  (the  truth  of  which  the 
officer  doubts)  to  the  determination  of  thofe  who 
have  a  jurifdidion  of  the  matter,  and  approve  the 
manner  of  fuch  a  return. 

In  the  other  cafe  of  a  falfe  return  of  a  member, 

feveral   reafons  may  be  affigned  for  the  judgment, 

which  are  not  applicable  to  the  cafe  of  an  eledor  •, 

perhaps  it  might  be  becaufe  fuch  a  return  is  a  manifefb 
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injury  to  every  one  of  the  eledors  (the*  principally 
to  the  candidate)  and  therefore  it  might  fall  within 
the  reafon  of  William'' %  cafe  above-mentioned,  that 
tvery  eledor  might  fue  him  ;  and  therefore  none  of 
them  feverally  can  maintain  the  a6lion.  But  there 
is  another  reafon  very  obvious,  becaufe  the  candidate 
has  a  proper  remedy  to  recover  his  place,  from  which 
he  is  excluded  by  the  falfe  return-,  the  right  of 
eledion  is  cognizable  in  the  Houfe  of  Commons, 
there  he  will  recover  his  feat  in  Parliament,  which 
is  what  the  law  has  the  principal  regard  to,  and  there 
is  no  reafon  he  fhould  have  another  remedy  elfe- 
where. 

It  is  abiurd  to  lay,  the  electors  right  of  chufing 
is  founded  upon  the  law  and  cuftom  of  Parliament ; 
it  is  an  original  right,  part  of  the  conftitution  of  the 
kingdom,  as  much  as  a  Parliament  is,  and  from 
whence  the  perfons  eledled  to  ferve  in  Parliament  do 
derive  their  authority,  and  can  have  no  other  but 
that  which  is  given  to  them,  by  thofe  that  have  the 
original  right  to  chufe  them  \  this  doth  not  touch 
the  jurifdidion  claimed  and  exercifed  by  the  Houfe  of 
Commons,  to  try  the  right  of  the  eledion  of  their 
own  members  \  they  who  pretend  to  be  admitted  to 
fit  there,  ought  to  make  out  their  right  to  the  houfe  ; 
but  there  is  no  ground  to  infer  from  thence,  that  the 
houfe  hath  power  to  try  or  determine  the  right  of 
other  perfons,  who  are  not  their  members,  and  do 
not  pretend  to  any  place  amongft  them. 

It  was  faid,  that  if  this  adlion  were  allowed,  there 
would  be  a  way  found  out  for  the  Lords  to  let  them- 
felves  into,  to  judge  of  the  right  of  the  members  of 
the  Houfe  of  Commons  to  fit  there,  and  by  parity 
of  reafon  to  judge  of  their  own  privileges,  as  if 
a6lions  were  brought  for  words  fpoken  in  the  Houfe 
of  Commons,  or  other  things  happening  in  that 
Jioufe ;  which  would  be  of  ill  confequence. 

But  it  was  faid  in  the  firfl  place,  that  this  objedion 
was  little  applicable  to  the  prefent  cafe,  becaufe  it 
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has  no  relation  to  the  fitting  of  that  member,  for 
whom  the  cledor  who  brings  his  adion  gave  his 
vote. 

And  fecondly,  if  things  are  fo  ordered  by  the 
conftitiition  of  the  EngliJIj  government,  that  the  ul- 
timate refort  in  point  of  judicature  is  lodged  with 
the  Lords,  let  the  cafe  concern  what  it  will,  when 
it  is  brought  before  them  by  writ  of  error,  they  are 
bound  to  give  judgment  one  way  or  other ;  and  as 
to  the  pardcular  inftance  mentioned,  relating  to 
words  fpoken  in  the  Houfe  of  Commons,  it  wasfaid, 
there  never  was  a  greater  attempt  made  upon  liberty 
of  fpeech  in  the  Houfe  of  Commons,  than  by  the 
information  brought  in  the  King^s-Bencb,  5  Car.  i . 
againft  Sir  John  Elliot,  Denzil  Holies,  and  Benjamin 
Valentine,  Efquires,  for  words  fpoke  in  the  Houfe  of 
Commons ;  they  pleaded  to  the  jurifdidion  of  the 
court,  as  being  for  what  was  done  in  Parliament, 
and  therefore  ought  not  to  be  examined  or  punifh- 
ed  elfewhere ;  but  judgment  was  given  againft 
them,  and  great  fines  impofed  upon  them  {Cro. 
Car  181.)  in  the  Parliament,  which  met  in  1640, 
thefe  proceedings  were  taken  into  confideration^with 
great  warmth,  and  the  8th  of  July,  164.1.  it  was 
refolved  in  the  Houfe  of  Commons,  that  the  exhi- 
biting of  that  information  was  a  breach  of  the  pri- 
vilege of  Parliament-,  and  that  the  over-ruling  of 
the  plea  to  the  jurifdidion  of  the  court,  and  the 
judgment  and  ail  that  followed  thereupon,  was 
againft  the  law  and  privilege  of  Parliament,  and 
many  other  fevere  votes  were  pafted.  Thus  the 
matter  refted  till  after  the  refloration  of  King 
Charles  the  fecond  ;  but  when  things  grew  to  be  fet- 
tied,  and  there  was  leifure  to  confider  the  confe- 
quences  of  former  proceedings,  the  Houfe  of  Com- 
mons began  to  think,  that  thole  votes  were  not  to 
be  depended  upon  as  a  fufficient  fecurity,  in  a  cafe 
of  fo  high  a  nature,  fince  upon  liberty  of  fpeech  all 
Parliamentary   debates  were   founded  j    and   they 

could 
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could  not  think  that  great  privilege  fafe  while  fb 
iblemn  a  judgment  flood  in  force.  Therefore  in 
1667,  the  confideration  of  this  matter  took  up  a 
great  part  of  the  fefiion,  and  the  beft  expedient 
they  could  find  out  was,  firfl,  to  come  to  a  refblu- 
tion  among  themfelves,  that  the  judgm en t  given,  5 
Car.  I .  in  that  cafe,  was  an  illegal  judgment,  and 
againft  the  freedom  and  privilege  of  Parliament; 
and  then  to  prefent  this  refolution  of  theirs  to  the 
Lords  at  a  conference,  which  was  done  10  Decern- 
her  1667,  and  to  defire  their  concurrence.  The 
next  day  the  Lords  concurred  in  the  refolution,  and 
at  the  fame  time  (v/hich  was  a  thing  aimed  at  and 
defired  by  the  Houfe  of  Commons)  the  Lords  order- 
ed the  Lord  Holies  to  bring  a  writ  of  error  in  Par- 
liament,  to  the  end  there  might  be  a  judicial  de- 
termination of  that  great  point,  which  was  done 
accordingly;  and  on  the  15th  of  ^ri/,  1668,  that 
caufe  coming  to  be  heard  in  Parliament,  the  judg- 
ment in  the  King^s-Bench  was  reverfed,  to  the  great 
fatisfadlion  of  the  Houfe  of  Commons. 

So  little  did  the  Houfe  of  Commons  entertain  jea- 
loufies  of  this  kind,  that  they  themfelves*  reibrted 
to  the  judicature  of  the  Lords,  in  the  manner  that 
has  been  mentioned,  upon  fb  weighty  an  occafion. 

It  was  objected,  that  many  inconveniencies  would 
follow,  if  this  adlion  were  allowed  ;  but  they  were 
very  fparing  in  giving  particular  inftances  of  thofe 
inconveniencies. 

But  nothing  is  plainer,  than  that  by  the  plaintiff's 
prevailing  in  this  aclion  great  inconveniencies  will 
be  prevented,  and  the  fubjeds  right  and  property 
fecured  againft  the  partialities  and  corruption  of  of- 
ficers, who  are  trufted  in  a  matter  of  fo  great  mo> 
ment,  as  the  receiving  and  allowing  their  fufFrages 
upon  eledions. 

This  tends  to  encounter  flilfe  returns  in  the  firfl 
approach,  and  to  have  jufl  returns  is  all  the  Houfe^ 
of  Commons  ought  to  defire. 

H.ow 
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How  endlefs  would  the  inconveniencies  be,  li 
this  adion  did  not  lie?  How  would  occafions  of  com- 
plaint be  multiplied  ?  The  officers  who  had  the  re- 
turn would  become  the  mafters  of  eledions,  and 
admit  and  rejedl  eledtors  as  diey  pleafed  with  impu- 
nity •,  for  if  the  electors  are  only  to  feck  for  a  re- 
medy before  the  Houfe  of  Commons,  it  would  be 
a  remedy  worfe  than  the  difeafe ;  the  greateft  part 
of  their  cafes  would  never  be  determined  for  want 
of  time;  and  they  who  could  get  their  cafes  heard, 
could  have  no  amends,  that  is,  no  damages  given 
them  for  reparation  of  the  wrong,  befides  the  abfur- 
dity  of  having,  for  the  moil  part,  the  parties  to  the 
injury,  thofe  who  fit  by  a  falfe  return,  parties  to  the 
judgment. 

So  that  to  deny  this  a6lion,  is  to  deny  the  benefit 
of  the  law  in  a  matter  of  the  mofl  tender  concern  to 
an  Englijhman. 

To  pretend  it  to  be  a  breach  of  privilege  of  the 
Houfe  of  Commons,  for  an  eledor  to  feek  for  re- 
medy at  law,  if  he  be  wrongfully  excluded  of  his 
vote,  is  very  ftrange. 

That  certainly  can  never  be  efleemed  a  privilege 
of  Parliament,  that  is  incompatible  with  the  rights  of 
the  people.  Every  Englijhman  is  intided  to  repa- 
ration for  the  injuries  done  to  his  rights  and  fran- 
chifes,  in  the  ordinary  and  common  methods  of  jus- 
tice, where  the  juries  who  try,  and  the  witnefTes 
who  give  evidence,  are  to  be  upon  their  oaths. 
Magna  chart  a  ^  cap.  29.  is  very  exprefs.  l^o  Free- 
man /hall  be  dijjeifed  of  his  freehold^  or  liberties^  or 
free  cufloms^  unlefs  by  the  lawful  judgment  of  his  Peers^ 
or  by  the  law  of  the  land. 

By  the  lawftd  judgment  of  the  Peers ^  in  the  cafe  of 
a  commoner,  is  meant,  by  a  jury  of  lawful  men 
upon  their  oaths. 

If  one  be  injured  in  fuch  a  manner  as  the  plain- 
tiff in  this  adion  hath  been,  no  man  can  fay  that 
per  legem  terr<e^  by  the  law  of  the  land,  he  can  have 

a  remedy 
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a  remedy  for  fatisfadlion,  and  aflerting  his  right,  in 
the  Houfe  of  Commons ;  if  there  be  any  fuch  law, 
it  mull  be  either  ftatute  law,  or  common  law. 
No  flatute  gives  him  fuch  a  remedy,  nor  doth  the 
common  law,  becaufe  that  is  conftant  ufage  for  time 
immemorial ;  and  there  is  not  one  precedent  can  be 
produced,  that  ever  any  man,  upon  fuch  an  occa- 
lion,  did  ever  apply  to  the  Houfe  of  Commons  for 
relief. 

Upon  the  fourteenth  day  of  January^  ^703.  the 
Houfe  of  Lords  reverfed  the  judgment,  and  gave 
judgment,  that  the  plaintiff  Ihould  recover. 

This  ftate  of  the  cafe  being  read  and  approved 
of,  the  houfe  came  to  the  following  refolutions, 
m. 

It  is  refolved  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  affembled,  that  by  the  known 
laws  of  this  kingdom,  every  freeholder,  or  other 
perfon,  having  a  right  to  give  his  vote  at  the  elec- 
tion of  members  to  ferve  in  Parliament,  and  being 
wilfully  denied  or  hindered  {o  to  do  by  the  officer 
who  ought  to  receive  the  fame,  may  maintain  an 
adion  in  the  Queen's  courts  againfl  fuch  Officer,  to 
aflert  his  right,  and  rqfover  damages  for  the  in- 
jury. 

It  is  refolved  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  affembled,  that  the  afferting, 
that  a  perfon  having  right  to  give  his  vote  at  an 
eledion,  and  being  hindered  fo  to  do  by  the  Officer, 
who  ought  to  take  the  fame,  is  without  remedy 
for  fuch  wrong  by  the  ordinary  courle  of  law,  is 
deflru6tlve  of  the  property  of  the  fubje6t,  againfl 
the  freedom  of  eledions,  and  manifeftly  tends  to 
encourage  corruption  and  partiality  in  Officers,  who 
are  to  make  returns  to  Parliament,  and  to  fubje<5l 
the  freeholders,  and  other  eledlors,  to  their  arbitrary 
will  and  pleafure. 

It 
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It  is  refolved  by  the  Lords  Spiriaial  and  Tem- 
poral in  Parliament  ;  Tcmbled,  that  the  declaring 
Matthew  Ajhhy  guilty  of  a  breach  of  privilege  of  the 
Houfe  of  Commons,  for  profecuting  an  adion  a- 
gainfl  the  conftables  of  Mejhury^  for  not  receiving 
his  vote  at  an  ele6lion,  after  he  had  in  the  known 
and  proper  methods  of  law,  obtained  a  judgment  in 
Parliament  for  recovery  of  his  damages,  is  an  un- 
precedented attempt  upon  the  judicature  of  Parlia- 
ment, and  is  in  effedl  to  fubjeft  the  law  of  England 
to  the  votes  of  the  Houfe  of  Commons. 

It  is  refolved  by  the  Lx)rds  Spiritual  and  Tempo- 
ral in  Parliament  aficmbled,  that  the  deterring  elec- 
tors from  profecudng  actions  in  the  ordinary  courfe 
of  law,  where  they  are  deprived  of  their  right  of 
vodng,  and  terrifying  Attornies,  Sollicitors,  Coun- 
fellors,  and  Serjeants  at  law,  from  folliciting,  pro- 
fecuting, and  pleading  in  fuch  cafes,  by  voting  their 
fo  doing  to  be  a  breach  of  privilege  of  the  Houfe  of 
Commons,  is  a  manifeft  afluming  a  power  to  con- 
troul  the  law,  to  hinder  the  courfe  of  juftice,  and 
fubjedt  the  property  of  EngUjhmen^  to  the  arbitrary 
votes  of  the  Houfe  of  Commons. 

The  declaration  and  lenity  of  the  Houfe  of  Com- 
mons to  Ajhhy ^  had  not  that  effedl  as  might  have 
been  expeded,  for  before  the  then  following  feflions, 
not  only  execution  was  taken  out  upon  the  faid 
judgment,  but  Mr.  Mead  brought  adtions  of  the 
like  nature  for  John  Paty^  John  Oviat^  John  Paton^ 
Jun.  Henry  Baffe^  and  Daniel  Home ^  five  odier  in- 
habitants of  Ailejhiiry^  for  being  denied  their  votes 
at  the  eledlion  of  members  to  ferve  in  Parliament 
for  the  faid  borough  of  Atlejhury  •,  of  which  com- 
plaint being  made  to  the  Houfe  of  Commons,  they 
proceeded  as  follows. 

All  the  proceedings   in  relation   to   the  Ailefbjry- 
men,  committed  by  the  Houfe  of  Commo?:s :  And  the  re- 
port 
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port  of  the  Lords  journal^  and  reports  of  the  conferences^ 
and  of  the  free  conference,  * 

Martis  21  die  Noverahris^   1704. 

A  complaint  being  made  to  the  houfe,  that  Robert 
Mead^  an  Attorney  at  law,  had  proceeded  in  the 
caufe  of  Afhhy  and  JVhite^  and  others,  fince  the  lail 
feflion  of  Parliament,  and  taken  the  defendants  in 
execution,  in  breach  of  the  privil^e  of  this  houfe. 

Ordered^ 
That  the  matter  of  the  faid  complaint  be  heard 
at  the   bar  of  this  houfe  upon  "Thurfday   morning 
next. 

Ordered^ 
That  the  laid  Robert  Mead  do  attend  this  houfe 
upon  Thurjday  morning  next. 

Jovis  die  23  Novemhris^  1704. 

The  order  of  the  day  being  read  for  the  hear- 
ing the  matter  of  the  complaint  againil  Robert 
Mead^  an  Attorney  at  law,  for  having  proceeded 
in  the  caufe  of  JJhby  and  White^  and  others,  fince 
the  laft  feffion  of  Parliament,  and  taken  the  defen- 
dants in  execution,  in  breach  of  the  privilege  of  this 
houfe : 

*  Martis  1 3  die  Martii,  1 704.  Ordered,  That  all  the  pro- 
ceedings in  relation  to  the  Ailejhury-men  committed  by  this 
houfe,  and  the  report  of  the  Lords  journal,  and  reports  of 
the  conferences,  and  of  the  free  conference,  be  printed. 

Ordered, 
That  Mr.  Speaker  do  appoint  the  printer  of  the  faid  proceed- 
ings and  reports.     Paid  Jodrclly  CI.  i)om.  Com. 

Ordered^ 
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Ordered, 
That  the  hearing  the  matter  of  the  faid  complaint 
be  adjourned  until  Ttiefday  feven-night. 

Ordered, 

That  the  faid  Robert  Mead  do  attend  this  houfc 
upon  'Tuefday  feven-night. 

A  further  complaint  being  made  to  the  houfe,  that 
fince  the  refolutions  of  this  houfe  the  laft  feffion,  up- 
on the  cafe  of  AJhby  and  White,  there  had  been  feve- 
ral  new  actions  brought  by  John  Paty,  John  Oviat^ 
John  Paton,  Junior,  and  Henry  Bajfe,  and  profecu> 
ted  by  the  faid  Robert  Mead,  againft  the  Conflables 
of  Atlejbuty^  in  breach  of  the  privilege  of  this 
houfe. 

Ordered, 
That  the  matter  of  the  faid  complaint  be  alfo 
heard  at  the  bar  of  this  houfe  upon  "Tuefday  feven- 
night. 

Orderedy 
That    the   faid    John   Paty,    John   Oviat,    John 
Paton,    Junior,    and  Henry   Baffe,    do  attend  this 
houfe  upon  Tuefday  feven-night. 

Ordered, 
That  copies  of  the  original  declarations  in  the 
iiiid  adtions  be  laid  before  this  houfv^. 

Venms  24  die  Ncver/ibrls,   1704. 

Ordered, 
That  Daniel  Home,  a  Plaintiff  in  one  of  the  atSti- 
ons  brought  againft  the  Conftables  of  Ailejbury,  of 
which  complaint  was  made  to  the  houfe  yefterday,  do 
attend  this  houfe  upon  Tuefday  kven-night. 

Mortis, 
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Alartis  5  die  Decemhris^  1 704* 

The  orders  of  the  day  being  read,  for  the  hearing 
the  matter  of  the  complaints  of  feveral  breaches  of 
privilege,  committed  by  Robert  Mead^  John  Paty^ 
John  Oviat^  John  Paton^  Junior,  Henry  Bajfe^  and 
Daniel  Horne^  and  for  their  attending  this  houfe ; 
The  Serjeant  at  Arms  was  called  upon,  to  give  an 
account  of  what  had  been  done  for  the  fummoning  of 
them ;  and  he  acquainted  the  houfe,  that  his  meffen- 
ger  had  been  at  Ailejhury^  and  left  a  copy  of  the 
order  at  Mr.  Mead's  houfe,  and  at  his  chamber  in 
navies-Inn^  but  that  he  does  not  attend  •,  but  that 
all  the  other  perfons  had  been  fummoned,  and  do 
attend. 

And  thereupon  Mr.  Arthur  Crahb  was  called  for, 
and  brought  in  with  the  mace  to  the  bar ;  who  faid: 

That  he  was  an  Attorney  for  the  late  Conftables  of 
Ailejhury^  in  five  feveral  adlions,  at  the  feveral  fuits 
of  John  Paty^  John  Oviat^  John  Paton^  Junior, 
Henry  Baffe,  and  Daniel  Horne^  and  that  he  did 
ferve  Mr.  Robert  Mead  the  6th  of  March  laft, 
with  the  refolutions  of  this  houfe  of  the  laft  feflion 
of  Parliament,  relating  to  the  proceedings  in  the 
caufe  of  AJhby  and  White^  and  others,  by  giving 
him  a  copy  thereof,  and  fliewing  him  the  refolutions 
figned  by  the  Clerk  of  this  houfe  :  And  that  he  af- 
terwards, viz.  the  loth  of  June  laft,  had  from  Mr. 
Mead  copies  of  five  declarations  in  the  faid  adions, 
viz,  one  from  Mr.  Mead  himfelf,  and  the  other  four 
left  at  his  houle,  which  Mr.  Mead  afterwards  owned, 
and  that  he  paid  Mr.  Mead  for  them  all.  Which 
copies  of  declarations  the  faid  Mr.  Crabb  produced 
to  the  houfe,  together  with  notice  in  writing  from 
the  faid  Mr.  Mead^  the  2 2d  of  July  laft,  that  he 
would  try  one  of  the  faid  adions,  but  not  the  other 
four,  at  the  then  next  affizes. 

And  then  he  withdrew. 

And 
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And  the  notice  was  read. 

And  the  copy  of  the  declaration  between  Paty  and 
JFbite  &  al'  was  alfo  read.* 

Then  the  faid  John  Pat\\  John  Oviat^  John  Pa- 
ton^  Junior,  Henry  Bnjfe^  and  Daniel  Horne^  were 
leverally  called  into  the  bar,  and  examined,  and  then 
withdrew. 

Refohed^ 
That  it  appears  to  this  houfe,  that  John  Paty  of 
Jlylejhmy^  has  been  guilty  of  commencing  and  profe- 
cuting  an  aftion  at  common  law,  againft  JVilliani 
White^  and  others,  late  Conftables  of  Aylejhury^  for 
not  allowing  his  vote  in  the  eledtion  of  members  to 
ferve  in  Parliament,  contrary  to  the  declaration,  in 
high  contempt  of  the  jurifdidlion,  and  in  breach  of 
the  known  privileges  of  this  houfe. 

Refohed^ 
That  it  appears  to  this  houfe,  that  John  Oviat  of 
Aylejhury^  has  been  guilty  of  commencing  and  pro- 
lecuting  an  adion  at  common  law,  againft  the  late 
Conftables  of  Aylejhury^  for  not  allowing  his  vote  in 
the  eledion  of  members  to  ferve  in  Parliament,  con- 
trary to  the  declaration,  in  high  contempt  of  the ju- 
rifdidion,  and  in  breach  of  the  known  privileges  of 
this  houfe. 

Refohed^ 
That  it  appears  to  this  houfe,  that  John  Paton^ 
Junior,  of  Aylejhury^  has  been  guilty  of  commen- 
cing and  profecuting  an  a6lion  at  common  law,  a- 
gainft  the  late  Conftables  of  Aylejhury^  for  not  allow- 
ing his  vote  in  the  ele6lion  of  members  to  ferve  in 

*  This  Declaration  of  Paty  relates  to  the  cleftion  of  members 
to  ferve  in  the  Parliament,  called  in  the  1 2  th  year  of  his  late  Ma- 
jt fty's  reign. 

Vol.  IV.  M  Parliament, 
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Parliament,  contrary  to  the  declaration,  in  high 
contempt  of  the  jurifdidion,  and  in  breach  of  the 
known  privileges  of  this  houfe. 

Refohed^ 
That  it  appears  to  this  houfe,  that  Henry  Bajfe  of 
Aylefbury^  has  been  guilty  of  commencing  and  pro- 
fecuting  an  a6lion  at  common  law,  againft  the  late 
Conftables  of  Ajhjhury^  for  not  allowing  his  vote  in 
the  ele6i:ion  of  members  to  ferve  in  Parliament,  con- 
trary to  the  declaration,  in  high  contempt  of  the  ju- 
rifdi6lion,  and  in  breach  of  the  known  privileges  of 
this  houfe. 

Refclved^ 
That  it  appears  to  this  houfe,  that  Daniel  Home 
of  Aykjhury-,  has  been  guilty  of  commencing  and 
profecuting  an  aclion  at  common  law,  againft  the 
late  Conftables  di  Aylejoury^  for  not  allowing  his  vote 
in  the  eledion  of  members  to  ferve  in  Parliament, 
contrary  to  the  declaration,  in  high  contempt  of  the 
jurifdiflion,  and  in  breach  of  the  known  privileges  of 
this  houfe. 

Refolvedy 
That  it  appears  to  this  houfe,  that  Robert  Mead 
has  been  guilty  of  foliciting  and  profecuting  (as  At- 
torney at  law)  divers  aftions  at  common  law,  againft 
William  White  and  others,  late  Conftables  of  AyleJ- 
hury^  for  not  allowing  divers  votes  in  the  ele6lion  of 
members  to  ferve  in  Parliament,  contrary  to  the  de- 
claration, in  high  contempt  of  the  jurifdid:ion>  and 
in  breach  of  the  privileges  of  this  houfe. 

Ordered^ 
That  the  faid  John  Paty  be,  for  his  faid  offence, 
committed  prifoner  to  her  Majefty's  GoaJ  of  New- 
gate :  and  that  Mr.  Speaker  do  iftue  his  warrant  ac- 
cordingly. 

Ordered^ 
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Ordered^ 
That  the  faid  John  Oviat  be,  for  his  faid  offence, 
committed  prilbner  to  herMajefty's  Goal  o^ Newgate \ 
and  that  Mr.  Speaker  do  ilTue  his  warrant  accord- 
ingly. 

Ordered^ 
That  the  faid  John  Paton    Junior,  be,    for  his 
faid  offence,  committed  prifoner    to    her  Majefly's 
Goal  of  Newgate ;  and  that  Mr.  Speaker  do  iflue 
his  warrant  accordingly. 

Ordered^ 
That  the  faid  Henry  Bajfe  be,  for  his  faid  offence, 
committed  prifoner  to  her  Majefty's  Goal   of  New- 
gate ;  and  that  Mr.  Speaker  do  iffae  his  warrant  ac- 
cordingly. 

Ordered^ 
That  the  faid  Daniel  Home  be,  for  his  faid  of- 
fence, committed  prifoner  to  her  Majefty's  Goal  of 
Newgate ,  and  that  Mr.  Speaker  do  ilfue  his  war- 
rant accordingly. 

Ordered^ 
That  the  Serjeant  at  Arms  attending  this  houfe 
do  take  care  that  the  faid  warrants  be  executed. 

Ordered^ 
That  the  faid  Rohert  Meadht^  for  his  faid  offence, 
taken  into  cuftody  of  the  Serjeant  at  Arms  attending 
this  houfe. 

Jovis   I  die  Fehruarii^   1704. 

Ordered^ 
That  the  Keeper  of  Newgate  do  to-morrov/  mor- 
ning bring   to   this    houfe  John  Pai)\  John  Oviat^ 
John    Paton     Junior,      Henry     Bajje^    and     Daniel 
M  2  Horm^ 
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Horne^  committed  by  this  houfe,  and  that  Mr. 
Speaker  do  ifTue  his  warrant  or  warrants  accord- 
ingly. 

Veneris  2  die  Fehruarii^  1704- 

The  houfe  being  informed,  that  the  Keeper  of 
'Newgate  attended  (according  to  order)  with  John 
Paty^  John  Oviaty  John  Paton  Junior,  Henry 
Baffe,  and  Daniel  Horne^  committed  by  this  houfe, 
leveral  of  them  were  feverally  called  in  and  examin- 
ed, and  then  withdrew. 

And  alio  the  Keeper  and  his  Clerk,  and  Turn- 
key, and  one  Edward  Hill^  were  called  in  and  ex- 
amined, and  then  withdrew. 

Ordered^ 
That  the   faid    John    Paty^    John   Oviat^    John 
Paton  Junior,  Henry  Bajfe,  and  Daniel  Home,  be  re- 
manded prifoners  to  her  Majefty's  prifbn  in  Newgate  ; 
and  that  Mr.  Speaker  doiffue  his  warrants  accordingly. 

Sahhati  24  die  Fehruarii^   1704. 

The  houfe  being  informed,  that  there  have  been 
endeavours  to  bring  a  writ  of  error  on  the  proceed- 
ings in  the  court  of  ^een^s-bench^  upon  a  Habeas 
Corpus  granted  there,  for  the  perfons  committed 
by  this  houfe  to  Newgate  for  breach  of  their  privi- 
lege, and  thereby  to  bring  the  commitments  of  this 
houfe  under  the  examination  of  the  houfe  of 
Peers.* 

*  What  incenfed  the  Commons  yet  more,  was  the  behaviour 
of  John  Paty  and  John  Owaf  j  two  of  the  prifoners,  who  think- 
ing themfelves  wronged  in  their  being  remanded  to  Nenvgafe, 
humbly  petitioned  the  Queen  for  a  writ  of  error,  in  order  to 
bring  the  judgment  of  the  court  of  ^leeti's-bench  before  her  Ma- 
jefty  in  Parliament.  The  Commons  were  no  foc>ner  informed  of 
thefe  petitions,  but  they  made  the  above  votes.  Annals  of  ^een 
Anne^  Vol.  3.  p.  1 88. 

Refolved^ 
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Refohed, 
That  an  humble  addrefs  be  prefcnted  to  her  Ma- 
jefly,  humbly  to  lay  before  her  Majefty  the  un- 
doubted right  and  privilege  of  the  Commons  of 
England,  in  Parliament  afifembled,  to  commit  for 
breach  of  privilege  ;  and  that  the  commitments  of 
this  houfe  are  not  examinable  in  any  other  court 
whatlbever:  And  that  no  fuch  writ  of  error  was  ever 
brought,  nor  doth  any  writ  of  error  lie  in  diis  cafe. 
And  that  as  this  houfe  hath  exprefled  their  duty  to 
her  Majefty,  in  giving  difpatch  to  all  the  fupplies, 
fo  they  have  an  inure  confidence  in  her  Majefty's 
goodnels  and  juftice,  that  Ihe  will  not  give  leave  for 
the  bringing  any  writ  of  error  in  this  cafe ;  which 
will  tend  to  the  overthrowing  the  undoubted  rights 
and  privileges  of  the  Commons  of  England. 

Ordered, 
That  the  faid  addrefs  be  prefented  to  her  Majefty, 
by  fuch  members  of  this  houfe  as  are  of  her  Maje- 
fty's  moft  honourable  Privy-council. 

Refohed, 
That  whoever  has  abetted,  promoted,  counte- 
nanced, or  aflifted  the  profecution  of  the  feveral 
writs  of  Habeas  Corpus,  brought  for  the  prifoners 
committed  by  this  houle,  and  fince  their  being  re- 
manded have  endeavoured  the  procuring  writs  of  er- 
ror, are  guilty  of  confpiring  to  make  a  difference 
between  the  Lords  and  the  Commons  in  Parliament 
affembled,  are  difturbers  of  the  peace  of  the  king- 
dom, and  have  endeavoured,  as  far  as  in  them  lay, 
to  overthrow  the  rights  and  privileges  of  the  Com- 
mons of  England  \n  Parliament  aflembled. 

Ordered, 

That  a  Cimmittee  be  appointed  to  examine  what 

perfons  have  been  concerned  in  follciting,   profecu- 

ting,  or  pleading,  upon  the  writs  of  Habeas  Corpus^ 

M  3  or 
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or  writs  of  error,  on  the  behalf  of  the  perfons  com- 
mitted  to  Newgate  for  breach  of  the  privilege  of 
this  houfe  ,  or  what  other  perfons  have  promoted  or 
abetted  the  fame. 

And  a  Committee  was  accordingly  appointed  \ 
and  that  they  do  meet  this  afternoon  as  foon  as  the 
houfe  is  rifen,  in  the  Speaker's  chamber,  and  have 
power  to  fend  for  perfons,  papers,  and  records,  and 
to  fit  de  die  in  diem, 

Liin^  26  die  Fehruarii  1704.. 

Mr.  Secretary  Hedges  acquainted  the  houfe,  that 
their  addrefs  of  Saturday  laft,  in  relation  to  the 
writs  of  error  therein  mentioned,  having  been  pre- 
fented  to  her  Majefty,  according  to  the  order,  her 
MajeRy  was  pleaied  to  give  this  gracious  anfwer, 
v:z. 

Her  Majefty  is  much  troubled  to  find  the  Houfe  of 
Commons  of  opinion^  that  her  granting  the  writs 
of  error ^  mentioned  in  their  addrefs^  is  againji  their 
privileges^  of  which  her  Majefty  will  always  be  as 
tender  as  of  her  own  prerogative  ^  and  therefore  the 
Houfe  of  Commons  may  depend^  her  Majefty  will 
not  do  any  thing  to  give  them  anyjtft  occafton  of  com- 
plaint:  But  this  matter -i  relating  to  the  courfe  of 
judicial  proceedings^  being  of  the  high  eft  importance^ 
her  Majefty  thinks  it  necejfary^  to  weigh  and  confider 
very  carefully  what  may  be  proper  for  her  to  do^  in  a 
thing  of  fo  great  a  concern, 

Refolved. . 
That  this  Houfe  will  take  her  Majedy's  gracious 
anfwer  into  confideration  to-morrow  morning. 

The  Earl  of  Dyfert  reported,  from  the  Committee 
appointed  to  examine  what  perfons  have  been  con-' 
cerned  in  foliciting,  profecuting,  or  pleading  upon 
the  writs  of  Habeas  Corpus^  or  writs  of  error,  on 

the 
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the  behalf  of  the  pcrfons  committed  to  Newgate  for 
breach  of  the  privileges  of  this  houfc,  or  what  other 
perfons  have  promoted  or  abetted  the  fame,  the 
matter  as  it  appeared  to  them  -,  which  they  had  di- 
redied  him  to  report  to  the  houfe,  which  he  read 
in  his  place,  and  afterwards  delivered  in  at  the 
clerk's  table,  where  the  lame  was  read  and  Is  as  fol- 
io weth. 

Upon  the  examination  of  feveral  perfons,  it  ap- 
peared to  the  Committee,  that  Mr.  Alexander  Den- 
ton^ ("now  Mr.  Juftice  Dtnton)  moved  in  the  court 
of  ^een^ S'Bench  for  the  writs  of  habeas  corpus,  on 
behalf  of  the  perfons  committed  to  Newgate  for 
breach  of  the  privileges  of  this  hoiife  * 

That  Mr.  Serjeant  Hook  moved  in  the  court  of 
^ieen's-Bench^  to  Ihorten  the  day  for  the  return  of 
the  laid  writs. 

That  Mr.  Francis  Page,  (now  Mr.  Juftice  Page,) 
Mr.  James  Montague,  Mr.  Nicholas  Lechmere,  and 
Mr.  Alexander  Benton  pleaded  on  the  returns  of  the 
faid  writs. 

That  Mr.  James  Montague  (late  Lord  Chief  Ba- 
ron,) and  Mr.  Nicholas  Lechmere,  (late  Lord  Lech- 
mere,) attended  as  counfel  at  the  Lord  Chief  Juflice 
HcU^s>  chamber,  to  confider  what  entry  Ihould  be 
made  of  the  Remittitur. 

Hollingjhead,  a  meffenger  attending  this  houfe, 
informed  the  Committee,  that  he  endeavoured  to 
ferve  the  fummons  upon  Mr.  Lee  of  Clement's  Inn  ; 
but  not  meeting  with  him,  he  Ihewed  his  clerk  the 
original  'order  of  fummons,  which  his  clerk  refufed 
to  read  \  thereupon  he  offered  him  a  copy  of  it, 
which  he  refufed  to  receive  i  however  he  left  the 
copy  in  Mr.  Lf^'s  chamber. 

*  The  arguments  on  the  haheai  corpus  are  inferted  after  thefe 
proceedings,  that  there  may  be  no  interruption  in  the  proceed- 
j'ngs  of  the  Houfe  of  Commons. 

M  4  King- 
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Klngham^  another  mefTenger,  informed  the  Com- 
mittee he  had  perfonally  ferved  "  ■  Harris  with 
t'a^  order  of  fummons,  and  he  laid  he  would  at- 
tend :  But  neither  Lee  nor  Harris  attended  the 
Committee  according  to  the  fummons  of  the 
Committee. 

Refolved^ 
That  it  appears  to  this  houfe,  that  Mr.  Lee^  of 
Clement^ s-Inn^  having  been  lummoned  to  attend  a 
Committee  of  this  houfe,  and  not  attending  there- 
upon, is  guilty  of  a  contempt  and  breach  of  the 
privilege  of  this  houfe. 

Ordered^ 
That  the  faid  Mr.  Lee  be,  for  his  faid  contempt 
and  breach   of  privilege,  taken  into  the  cuilody  of 
i\it  ferjeant  at  arms  attending  this  houfe. 

Refohed^ 
That  it  appears  to  this  houfe,  that  ■  Harris 

having  been  fummoned  to  attend  a  Committee  of 
this  houfe,  and  not  attending  thereupon,  is  guilty  of 
a  contempt  and  breach  of  the  privilege  of  this 
houfe. 

Ordered^ 
That  the  faid  ■  Harris  be,  for  his  faid  con- 

tempt and  breach   of  privilege,  taken  into  the  cu- 
fbody  of  the  ferjeant  at  arms  attending  this  houfe. 
A  motion  being  made,  and  the  queftion   being 
put,  that  the  farther  confideration  of  the  faid  re- 
port, be  adjourned  till  to  morrow  morning  ? 
It  pafied  in  the  negative. 
Then  a  debate  arifing  upon  the  fxid  report,  and 
the  time   being  come   for  the  houfe  to  attend  her 
'    Majefty,  as  fhe  had  appointed  with  an    addreis: 

Refolvedy 
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Refolved^ 
That  the  debate  be  adjourned.    * 

Refolved^ 
That  the  debate  be  adjourned  till  fix  o'clock  in 
the  evening. 

Poft  meridiem. 

The  houfe  relumed  the  adjourned  debate,  upon 
the  report  from  the  committee  appointed  to  examine 
what  perfons  have  been  concerning  in  follicidng, 
profecuting,  or  pleading  upon  the  writs  of  habeas 
corpus.,  or  writs  of  error,  on  the  behalf  of  the  perfons 
committed  to  Newgate  for  breach  of  the  privilege 
of  this  houfe  j  or  what  other  perfons  have  promoted 
or  abetted  the  fame. 

Refohed^ 
That  Mr.  Francis  Page,  in  pleading  upon  the 
return  of  the  habeas  corpus^  on  behalf  of  the  prilbners 
committed  by  this  houfe,  is  guilty  of  a  breach  of 
the  privilege  of  this  houfe. 

Ordered, 
That  the  faid  Mr.  Francis  Page  be,  for  the  faid 
breach  of  privilege,  taken  into  the  cuftody  of  the 
lerjeant  at  arms  attending  this  houfe. 

Refohed, 
That  Mr.  James  Momtague.,  in  pleading  upon 
the  return  of  the  habeas  corpus.,  on  the  behalf  of  the 
prifoners  committed  by  this  houfe,  is  guilty  of  a 
breach  of  the  privilege  of  this  houle. 

Ordered, 
That  the  faid  Mr.  James  Mountague  be,  for  the 
ftid  breach  of  privilege,  taken  into  the  cuftody  of 
the  ferjeant  at  arms  attending  this  houfe. 

Refolvedi 
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Refohed^ 
That  Mr.  Nicholas  Lechmere^  In  pleading   upon 
the  return  of  the  habeas  corpus^  on  the  behalt  of  the 
prifoners  committed   by  this  houfe,  is  guilty  of  a 
breach  of  the  privilege  of  this  houfe. 
Ordered^ 
That  the  faid  Mr.  Nicholas  'Lechmere  be  for  the 
faid  breach  of  privilege,   taken  into  the  cuflody  of 
the  Serjeant  at  Arms  attending  this  houfe. 

Refohed^ 
That  Mr.  Alexander  Denton.,  in  pleading  upon  the 
teturn  of  the  habeas  corpus.,  on  the  behalfof  the  pri- 
foners committed  by  this  houfe,  is  guilty  of  a  breach 
of  the  privilege  of  this  houfe. 

Ordered., 
That  the  (aid   Mr.  Alexander  Denton  be,  for  the 
faid  breach  of  privilege,  taken  into  the  cuftody  of 
the  Serjeant  at  Arms  attending  this  houfe. 

Ordered., 
That  John  Paty.,  prifoner  in  Newgate  by  order 
of  this  houfe,  for  a  breach  of  the  privilege  of  this 
houfe,  be  difcharged  from  his  faid  confinement 
there,  and  immediately  removed  and  delivered  over 
into  the  cuftody  of  the  Serjeant  at  Arms  attending 
this  houie. 

Ordered., 
That  John  Oviat.,  prifoner  in  Newgate  by  order 
of  this  houfe,  for  a  breach  of  the  privilege  of  this 
houfe,  be  difcharged  from  his  faid  confinement  there, 
and  immediately  removed  and  delivered  over  into 
the  cuftody  of  the  Serjeant  at  Arms  attending  this 
houfe. 

Ordered^ 
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Ordered^ 
That  John  Paton  junior,  prifbncr  in  Newgate  by 
order  of  this  houle,  tor  a  breach  of  the  privilege  of 
this  houfe,  be  difcharged  from  his  faid  confinement 
there,  and  immediately  removed  and  delivered  over 
into  the  cuftody  of  the  Serjeant  at  Arms  attending 
this  houfe. 

Ordered^ 
That  Henry  Baffe^  prifoner  in  Newgate  by  order 
of  this  houfe,  for  a  breach  of  the  privilege  of  this 
houfe,  be  difcharged  from  his  faid  confinement 
there,  and  immediately  removed  and  delivered  over 
into  the  cuftody  of  the  Serjeant  at  Arms  attending 
this  houfe. 

Ordered, 
That  Daniel  Home,  prifoner  in  Newgate  by  order 
of  this  houfe,  for  a  breach  of  the  privilege  of  this 
houfe,  be  difcharged  from  his  faid  confinement 
there,  and  im.mediately  removed  and  delivered  over 
into  the  cuftody  of  the  Serjeant  at  Arms  attending 
this  houfe. 

Ordered, 
That  Mr.  Speaker  do  ifTue  his  v^arrants  for  the 
removal  and  delivery  over  of  the  faid  John  Pat)\ 
John  Oviat,  John  Paton  junior,  Henry  Bajfe,  and 
Daniel  Home,  into  the  cuftody  of  the  Serjeant  at 
Arms  attending  this  houfe.* 

*  Tho'  the  Commons  had  refolved  before  to  take  her  Majefty's 
infwer  into  confideration,  yet  being  apprehenTive  lert  her  Ma- 
jefty  Ihould  grant  the  writs  of  error,  whereby  the  five  Aylesbury- 
Men  might  be  difcharged  from  their  imprifonment,  they  ordered 
them  to  be  removed  from  Neivgate,  and  taken  into  the  cuftody 
of  the  Serjeant  at  Arms  ;  which  order  was  executed  at  midnight, 
with  fuch  circumftances  of  feverity  and  terror,  as  have  been  fel- 
dom  exercifed  towards  the  gt  eateft  offenders.  Annah  of  ^een 
4»ne,  Vol.  3.  R.  189. 

M<^rlis 
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Mar  lis  27  die  Februarii^  1704- 

The  houfe  calling  upon  the  Serjeant  to  give  an 
account  what  he  had  done  in  execution  of  the  orders 
of  this  houle  made  yeflerday,  he  gave  the  houfe  an 
account  thereof  according  as  followetli,  viz. 

That  he  had  received  into  his  cuftody  the  five 
perlbns  which  were  committed  to  Newgate^  this 
morning,  and  had  found  Mr.  James  Mountague  at 
his  own  houfe,  and  taken  him  into  his  cuftody ;  but 
that  he  fhewed  a  protedion  from  the  houfe  of  Lords, 
upon  the  petition  of  the  faid  perfons,  by  which  the 
faid  Mr.  Mountague^  and  Mr.  Tage^  Mr.  Lechmere^ 
and  Mr.  Denton^  and  William  Lee^  and  John  Harris^ 
(who  were  yefterday  ordered  to  be  taken  into  cu- 
flody)  were  afligned  Counfel  and  Attornies  for  the 
faid  perfons,  and  protected  by  the  Houfe  of  Lords  \ 
and  that  all  Officers,  Serjeants  at  Arms,  and  other 
perfons,  were  thereby  forbid  to  meddle  with  them  ; 
with  which  Mr.  Serjeant  told  Mr.  Mountague  he 
would  acquaint  this  houfe. 

That  he  had  alfo  like  to  have  taken  Mr.  Nicholas 
Lechmere^  but  that  he  got  out  of  his  chamber  in  the 
"Temple^  two  pair  of  flairs  high  at  the  back  window, 
by  the  help  of  his  fheets  and  rope :  And  that  the 
faid  Harris  was  alfo  taken  into  cuftody:  But  that 
Mr.  Page^  and  Mr.  Denton,  and  Mr.  Lee  were  not 
then  to  be  found. 

Ordered^ 
That  fe)me  members  be  appointed  to  fearch  the 
journals  of  the  Houfe  of  Lords,  what  proceedings 
have  been  in  that  houfe,  in  relation  to  the  five  per- 
fons committed  to  Newgate  for  breach  of  the  pri- 
vilege of  this  houfe  j  and  report  the  fame  to  the 
houfe. 

And  fome  members  were  appointed  accordingly. 

The 
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The  orders  of  the  day  being  read  : 

Ordered^ 
That  the  confideratlon  of  her  Majefty's  gracious 
anfwer  to  the  addrefs  of  this  houfe  of  Saturday  lad, 
relating  to  the  writs  of  error  therein  mentioned,  be 
adjourned  till  to-morrow  morning. 

Mercurii  28  die  Fehruarii^  1704. 

Mr.  Bromley  reported,  that  the  members  appoint- 
ed to  fearch  the  journals  of  the  Houfe  of  Lords,  what 
proceedings  have  been  in  that  houie,  in  relation  to 
the  five  perfons  committed  to  Newgate  for  breach  of 
the  privilege  of  this  houfe,  had  fearched  the  lame 
accordingly,  and  had  taken  thereout  what  they  found 
relating  to  the  fame ;  and  alfo  copies  of  two  peti- 
tions of  the  fiid  perfons  ^  which  he  read  in  his  place, 
and  afterwards  delivered  in  at  the  table,  where  the 
iiime  were  read,  and  are  as  follosy,  viz,  ^ 

Die  Lufice  26  Fehruarii^   1704. 

Upon  reading  the  petition  of  Daniel  Horne^  Henry 
Bajje^  and  John  Paton^  jun.  as  alfo  the  petition  of 
John  Paty^  and  John  Oviat^  prifoners  in  Newgate ^ 
in  relation  to  feme  proceedings  for  obtaining  the 
writs  of  error,  and  praying  (amongft  other  things) 
the  protection  of  this  houfe  for  their  counlel  and 
agents. 

It  is  ordered  by  the  Lords  fpiritual  and  temporal 
in  parliament  afTcmbled,  that  the  faid  petitions  fhall 
be  taken  into  confide  ration  to-morrow  at  twelve 
o'clock,  and  all  the  Lords  fummoned  to  attend ; 
as  alfo  the  Judges  in  town,  who  are  to  come  pre- 
pared to  fpeak  to  the  point,  whether  a  writ  of  error 
be  a  writ  of  right,  or  a  writ  of  grace  ?  And  that 
the  petitioners  have  notice,  that  when  they  fend  to 
this  houfe  the  names  of  their  council  and  agents  they 

defire 
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defire  to  be  protedled,  they  fhall  have  the  protec- 
tion of  this  houfe  for  them. 

In  purfuance  of  the  order  of  this  day  made, 
JDaniel  Homey  Henry  Baffe,  John  Paton^  jun.  John 
Paty^  and  John  Ovial,  prifoners  in  Newgate ,  fent 
the  names  of  their  council  and  agents,  viz. 

James  Mountague^  Efq; 

Nicholas  Lechmere^        ( ^      ^1,         .  -r 

.;       J    T^    .  yCounfellors  at  Law. 

Alexander  Denton^  C 

Francis  Page,  ^ 


William  Lee^  ?  a  *.*.  ^  t 

c^  J    jr     .^\  Attorneys  at  Law. 
John  Harris^  ^  ^ 


Whereupon, 
It  is  ordered  by  the  Lords  fpiritual  and  temporal 
in  Parliament  afTembled,  That  James  Momtague^ 
Efq;  Nicholas  Lechmere^  Alexander  Benton^  and 
Franks  Page,  Coucfellors  at  law,  and  William  Lee^ 
and  John  Harris,  Attorneys  at  law,  Hiall,  and  they 
have  hereby  the  prote6lion  and  privilege  of  this 
houfe,  in  the  advifing,  applying  for,  and  profecut- 
ing  the  faid  writs  of  error  -,  and  that  all  keepers  of 
prifons,  and  goalers,  and  all  ferjeants  at  arms,  and 
other  perfons  whatfoever,  be,  and  they  are  hereby 
(for,  or  in  refped  of  any  of  the  cafes  aforefaid) 
flridly  prohibited  from  arrefting,  imprifoning,  or 
otherwife  detaining  or  molefling,  or  charging  the 
faid  James  Mountague,  Efq-,  Nicholas  Lechmere^ 
Alexander  Benton,  Francis  Page,  William  Lee,  and 
John  Harris,  or  any,  or  either  of  them,  as  they 
and  every  of  them  will  anfwcr  the  contrary  to  thia 
houfe. 


To 
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^0  the  right  honourable  the  Lords  fpiritual  and  tempo- 
ral^ in  Parliament  ajfembled. 

'The  humble  petition   of  Daniel  Home,  Henry  Bafle, 
^;;i  John  Pa  ton  ,7  WW. 

^hccoeth^ 
fTp  HAT  your  petitioners  having  a  right  to  vote 
JL     at  the  election  of  members  to  ferve  in  Parha- 
ment  for  the  borough  of  Aykjhur)\  were  refufed  their 
votes,  to  their  great  wrong  and  damage. 

That  the  Lords  having  given  judgment  in  the  cafe 
of  AJhfiy  and  White^  vtz,  that  by  the  known  laws 
of  this  kingdom,  every  freeholder,  or  other  perfon, 
having  a  right  to  give  his  vote  at  the  ele6lion  of  mem- 
bers to  ferve  in  Parliament,  and  being  wilfully  de- 
nied or  hindered  fo  to  do,  by  the  officer  who  ought 
to  receive  the  fame,  may  maintain  an  a6lion  in  the 
Q^ieen's  courts  againft  fuch  officer,  to  aflert  his  rights 
and  recover  damages  for  the  injury  ;  your  petitioners 
thereupon  brought  the  like  a6bions  in  their  own  cafes. 

That  they  have  for  fo  doing  been  committed  to 
Newgate^  by  virtue  of  a  warrant  from  the  Speaker 
of  the  Houfe  of  Commons. 

That  your  petitioners  have  endeavoured  to  obtaia 
their  liberty,  by  fuch  legal  methods  as  by  their  coun- 
cil ^ey  have  been  advifed,  without  fuccefs  ^  fo  that 
they  have  been  deprived  of  their  liberty  for  about 
twelve  weeks,  for  no  other  reafon,  but  efidea- 
vQuring  to  purfue  their  legal  remedies,  according  to 
the  judgment  of  this  honourable  houfe.  ' 
Wherefore  your    petitioners   humbly  befeech   your 

LordHiips  to  take  the  prcmifes  into  confideration, 

and  to  do  therein  as  to  your  great  wifdoms  you 

fliall  think  fit. 

And  your  petitioners ^  as  in  duty  hound^  Jhall  ever 
pray^  &c. 

Daniel  Horne, 
Henry  Basse, 
John  Paton,  Jun. 
hit-  X  mark. 

^0 
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To  the  Right  Honourable  the  Lords  Spiritual 
and  Tempralj  in  Tarliament  ajfembled. 

^e  humble  petition  of  John  Paty,  and  John  Oviat. 

Sheweth^ 

THAT  your  petitioners  having  right  to  vote 
at  the  election  of  members  to  ferve  in  Parlia- 
ment for  the  borough  of  Ailejhury^  were  refufed 
their  votes,  to  their  great  wrong  and  damage. 

That  the  Lords  having  given  judgment  in  the 
cafe  of  AJhhy  and  White ^  viz.  That  by  the  known  laws 
of  this  kingdom,  every  freeholder,  or  other  perfon, 
having  a  right  to  give  his  vote  at  the  election  of 
members  to  ferve  in  Parliament,  and  being  wil- 
fully  denied  or  hindered  fo  to  do.  by  the  officer  who 
ought  to  receive  the  fame,  may  maintain  an  a6tion 
in  the  Queen's  courts  againil  fuch  officer,  to  affert 
his  right,  and  recover  damages  for  the  injury  \  your 
petitioners  thereupon  brought  the  like  adlions  in  their 
own  cafes. 

That  they  have  for  fo  doing  been  committed  to 
Newgate^  by  virtue  of  warrants  from  the  Speaker 
of  the  Houfe  of  Commons,  copies  whereof  are  an- 
nexed. 

That  they  did,  by  the  advice  of  their  council, 
on  the  5th  day  of  this  inftant  February^  move  for 
their  writs  of  Habeas  Corpus^  direded  to  the  keeper 
of  Newgate^  to  bring  your  petitioners  before  her 
Majefty's  court  of  ^een^s-Bench :  Whereupon,  the 
faid  court,  viz.  Mr.  Juflice  Powell,  Mr.  Juftice 
Powys^  and  Mr.  Juftice  Gould,  did  grant  the  faid 
writs,  direding  the  fame  to  be  made  returnable  on 
the  loth  day  of  February  aforefaid,  notwithftanding 
that  your  petitioners  faid  council  did  infift,  that  the 
fame  was  an  unufual  return,  and  prejudicial  to  your 
petitioners  j  on  which  faid  day  of  return,  your  pe- 
titioners 
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titioncrs  council  did  argue  on  their  behalf,  that  by 
law  they  ought  to  be  dilcharged ;  but  by  the  opini- 
on of  the  laid  three  judges,  they  were  remanded  to 
the  laid  prifon. 

Tliat  your  petitioners  being  thereupon  advifed, 
there  was  a  manifeft  error  in  the  faid  judgment,  and 
that  they  were  properly  relievable  by  bringing  a  writ 
of  error,  returnable  before  her  Majefty  in  this  high 
court  of  Parliament,  they  did  feverally  exhibit  their 
petitions  to  her  Majefty,  fetting  forth  the  proceed- 
ings upon  the  faid  writs  of  Habeas  Corpus  \  and 
humbly  prayed,  that  a  writ  of  error  might  be  grant- 
ed to  them  refpeftively  returnable  in  this  high-court. 

That  your  petitioners  have  not  been  able  as  yet,  to 
obtain  her  Majefty's  warrant  for  authoriflng  the  cur- 
fitor,  to  make  out  the  faid  writs  of  error,  as  is  ufual 
in  fuch  cafes. 

That  your  petitioners  being  advifed,  that  a  writ 
of  error  is  a  writ  of  right,  do  humbly  befeech  your 
Lordfhips  to  take  the  premifles  into  confideration, 
and  to  give  fuch  diredions  thereupon,  as  to  your 
Lordfhips  fhall  feem  juft :  And  your  petitioners  do 
further  pray,  that  your  Lordfhips  will  be  pleafed 
to  give  the  protedion  of  this  houfe  to  your  peti- 
tioners council  and  agents,  employed  by  them  in 
the  advifing,  applying  for,  and  profecuting  the  faid 
writs  of  error  j  without  which,  they  refufe  to  alTift 
your  petitioners. 

And  your  petitioners^  as  in  duty  hound^  (hall  ever 
pray^  &c, 

John  Paty 
his  H  niark, 

John  Oviat 
his  O  mark. 
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The   dates  of  the   warrants   annexed  to  the 
petition. 

Martis  5  die  Decemhris^  1704.  for  John  OviaL 

Veneris  2  die  I'ebruarii^  1 704.     Ditto. 

Martis  5  die  Decembris^  1704.  fi^  John  Paty, 

Veneris  2  die  Fehruarii^  1 704.     Ditto. 

The  (erjeant  at  arms  being  called  upon  to  give 
an  account  what  he  had  done  purfuant  to  the  orders 
of  the  houfe  on  Monday  laft,  fince  the  account  he 
gave  yefterday. 

He  gave  the  houfe  an  account  accordingly  s 
That  he  had  found  Mr.  Denton  at  his  own  cham- 
ber, and  had  him  In  cuftody  j  but  that  he  could  not 
find  the  other  perfons. 

A  meflage  from  the  Lords,  by  Mr.   J u (lice  'I'racy^ 
and  Mr.  Baron  Smith, 

Mr.  Speaker,, 
The  Lords  defire  a  prefent  conference  with  this 
houfe  in  the  painted  chamber,  about  fome  antient 
fundam.ental  liberties  of  the  kingdom. 

Refohed,, 

That  this  houfe  doth  agree  to  meet  the  Lords  at  a 
prefent  conference  as  defired. 

And  the  meffengers  were  called  in  again,  and 
Mr.  Speaker  acquainted  them  therewith. 

Then  managers  were  appointed,  who  went  to  the 
conference. 

And  being  returned. 

The  Lord  Marquis  of  Hartington  reported  the 
conference,  and  that  it  was  managed  by  the  Earl 
of  Sunderlandy  who  exprefled  himfelf  as  followeth. 

'J^hat 
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^hat  the  Ijonis  have,  defired  this  conference  zvith  the 
Ho  life  of  Convfions^  in  order  to  a  ^00  d  correfpondence  he- 
t'-jocen  the  tzvo  houfes^  ivhich  they  will  always  endea- 
vour to  prefem:e.  When  either  Hoiife  of  Farliame?ii 
have  apprehended  the  proceedings  of  the  other  to  be  lia- 
hie  to  exception^  the  ancient  Parliamentary  method  has 
been  to  ask  a  conference^  it  being  ever  fuppofed^  that 
when  the  matters  are  fairly  laid  open^  and  debated ^ 
that  which  may  have  been  amifs  will  be  re5fified^  or 
clfe  the  hoiife  that  made  the  ohje5lions  will  be  fatisficd, 
that  their  complaint  was  not  well  groimded. 

Such  hopes  as  thefe  have  induced  the  Lords  to  com- 
mand us  to  acquaint  y on  ^  that  upon  the  confideraiion  of  the 
petition  of  Daniel  Home,  Henry  Bafie,  and  John 
Pa  ton  5  Junior^  and  alfo  of  the  petition  of  John  Paty% 
and  John  Oviat,  complaining  to  the  Houfe  of  Lordsy 
that  they  have  been  prifoners  in  Newgate  for  about 
tvi^elve  weeks  ^  upon  fever al  warrants^  figtted  by  the 
Speaker  of  the  Houfe  of  Com7nonSy  bearing  date  the  5  th 
of  December  lafl^  for  their  having  commenced  and 
profecuted  actions  at  common  law^  againft  the  late  con- 
flables  of  Aylesbury,  for  not  allowing  their  votes^  at 
an  election  of  members  to  ferve  in  Parliament  -,  which 
aBions^  they  alledged^  they  were  encouraged  to  brings 
by  reafon  of  a  judgment  given  in  Parliament  upon  a 
writ  of  error ^  brought  in  the  laft  feffion  by  one  Afhby, 
againft  White,  and  others ;  and  alfo  reprefenting  by 
the  fame  petitions^  what  had  been  done  by  them  re- 
fpectively  fince  their  faid  committment^  in  order  to  obtain 
their  liberty^  and  praying  the  confideration  of  the  Houfe 
of  Peers  upon  the  whole  matter  j  ajid  alfo  upon  coyifde- 
ration  of  a  printed  paper  ^  entitled^  The  Votes  of  the 
Houfe  of  Commons,  figned  with  the  fpcakefs  name^ 
and  dated  the  24th  of  this  inftant  February  *,  the  Houfe 
of  Lords  found  themfelves  obliged  to  come  to  fever  al  re- 
foliitionsy  which  they  have  commanded  us  to  communis 
cate  to  you  at  this  conference  j  and  are  as  follows : 

N  2  I.  It 
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1 .  It  is  retblved  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  affembled,  that  neither  Houfe  of 
Parliament  hath  any  power,  by  any  vote,  or  de- 
claration, to  create  to  themfelves  any  new  privilege, 
that  is  not  w^arranted  by  the  known  laws  and  cui- 
toms  of  Parliament. 

Refohed^ 

2.  That  every  freeman  of  England^  who  appre- 
hends himfelf  to  be  injured,  has  a  right  to  feek  re- 
drefs  by  adion  at  law  ;  and  that  the  commencing 
and  profecuting  an  a6lion  at  common  law,  againil 
any  perfon  (not  entitled  to  privilege  of  Parliament,) 
is  no  breach  of  the  privilege  of  Parliament. 

Refohed^ 

3.  That  the  Houfe  of  Commons,  in  committing 
to  Newgate^  Daniel  Borne ^  Henry  Bajfe^  and  John 
Paton^  Junior,  JohJi  Paty  and  John  Oviat^  for  coni- 
mencing  and  profecuting  an  adtion  at  common  law, 
againll  the  late  conftables  of  Aykjhury^  for  not  al- 
lowino;  their  votes  in  eledlion  of  members  to  ferve 
in  Parliament,  upon  pretence  that  their  fo  doing 
was  contrary  to  a  declaration,  a  contempt  of  the  ju- 
rifdi6lion,  and  a  breach  of  the  privilege  of  that 
houfe,  have  afllimed  to  themfelves  alone  a  legifla- 
tive  power,  by  pretending  to  attribute  the  force  of 
a  law  to  their  declaration,  have  claimed  a  jurifdic- 
tion,  not  warranted  by  the  conftitution,  and  have 
aflUmed  a  new  privilege,  to  which  they  can  fhew 
no  title  by  the  law  and  cuitom  of  Parliament  •,  and 
have  thereby,  as  far  as  in  them  lies,  fubjeded  the 
rights  of  Englijhmen^  and  the  freedom  of  their  per- 
Ibns,  to  the  arbitrary  votes  of  the  Houfe  of  Com- 
mons. 

Refolvedy 
4.  That  every  Engljjhman^  who  is  imprifbned  by 
any  authority  vvhatfoevefj  has  an  undoubted  right, 

by 
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by  his  agents,  or  tVic-nds,  to  apply  for,  and  obtain 
:i  writ  of  Habeas  Corpus^  in  order  to  procure  his 
liberty  by  the  due  courlc  of  law. 

Refolved^ 

5.  That  for  the  Houfe  of  Commons  to  cenfure, 
or  punifli  any  perfon,  foraflifting  a  prifoner  tg  pro- 
cure a  writ  of  Habeas  Corpus^  or  by  vote,  or  other- 
wife,  to  deter  men  from  foliciting,  profecuting, 
and  pleading  upon  flich  writ  of  Habeas  Corpus^  in 
behalf  of  fuch  prifoner,  is  an  attempt  of  dangerous 
confequence,  a  breach  of  the  many  good  ffatutes 
provided  for  the  liberty  of  the  fubjed,  and  of  per- 
nicious example,  by  denying  the  neceflary  afliflance 
to  the  prifoner,  upon  a  commitment  of  the  Houfe 
of  Commons,  which  has  ever  been  allowed  upon 
all  commitments  by  any  authority  whatfoever. 

Refohedy 

6.  That  a  writ  of  error  is  not  a  writ  of  grace, 
but  of  right,  and  ought  not  to  be  denied  to  the 
fubjeft,  when  duly  applied  for,  (tho'  at  the  requeft 
of  either  houfe  of  Parliament,)  the  denial  thereof 
being  an  obllrudlion  of  juftice,  contrary  to  Magna 
Chart  a. 

In  thefe  refolutions^  the  Houfe  of  Lords  have  ex- 
prefjed  that  regard  and  tendernefs  which  they  have  al- 
ways hady  and  will  ever  maintain  for  the  rights  of  the 
people  of  England,  and  for  the  liberties  of  their  per- 
fons ;  and  alfo  their  zeal  againfl  all  innovations  to  the 
prejudice  of  the  known  courfe  of  law^  whereupon  the 
happinefs  of  our  confiitution  depends ;  and  they  hope 
thaty  upon  recollection ^  the  Houfe  of  Commons  will  be  of 
the  fame  opinion  in  all  the  particulars  refohed  by  the 
Lords ^  and  agree  with  their  Lordfhips  thenin. 

Ordered^ 
That  the  faid  report  be  taken  into  confideratlon 
to  morrow  morning.  N  3  Jovis  ' 


82  Parliamentary  A.  1704. 

Jovh    I   die  Martii  1704. 

The  houfe  (according  to  order,)  proceeded  to 
take  into  confideration  the  report  fiom  the  confe- 
rence with  the  Lords  yefterday. 

Ordered^ 
That  it  be  referred  to  the  managers  that  managed 
the  lafl:  conference,  to  draw  up  what  is  proper  to 
lie  offered  to  the  Lords  at  the  next  conference  ;  and 
that  they  do  withdraw  into  the  fpeaker's  chamber, 
and  do  fit  de  die  in  dicm^  and  have  power  to  fend 
tor  perfons,  papers,  and  records. 


Sabbat i  3  die  Martii  1704. 


The  Earl  of  Dyferl  reported  from  the  Commit- 
tee appointed  to  examine  what  perfons  have  been 
concerned  in  foUiciting,  profecudng,  or  pleading  up- 
on the  writs  of  Habeas  Corpus^  or  writs  of  error, 
on  the  behalf  of  the  perfons  committed  to  Newgate^ 
for  breach  of  the  privileges  of  this  houfe,  or  what 
other  perfons  have  promoted  or  abetted  the  fame ; 
that  upon  the  examination  of  witneffes,  it  appeared 
to  the  Committee,  that  one  Mr.  — -  Clifton^  being 
fummoned  to  attend  the  faid  Committee,  did  not  ap- 
pear, tho'  his  wife  owned  he  had  the  iiiid  fummons, 
and  told  her  he  would  attend  accordingly.  Mr. 
Smith  one  of  the  officers  of  the  prifon  of  Ncivgate^ 
laid,  that  the  fiid  Mr.  Clifton  ufed  to  come  often  to 
the  prifon,  to  vifit  the  five  prifoners  committed  thi- 
ther by  this  houfe  \  and  he  has  received  from  him 
about  fifteen  pounds  for  their  lodgings,  and  about 
five  pounds  more  of  the  Turnkey,  that  has  been 
left  with  him  upon  the  fame  account,  by  perfons  un- 
known to  him.  That  there  is  nothing  owing  for 
their  lodging,  but  fince  Saturday  night :  That  they 
paid  fifty  fhillings  per  week  for  their  lodging,  and 

ufed 
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ufcd  to  provide  their  diet  from  the  futler's.  And 
that  the  Committee  having  ifTued  out  fcveral  fum- 
mons  for  Mr.  Henry  Cefm\  one  of  the  Ciirfitors  of 
London  and  Middle  fey  ^  to  attend  them,  in  order  to 
give  the  Committee  an  account  what  perfons  had 
apphed  to  him,  to  make  out  writs  of  error  on  the 
behalf  of  John  Oviat^  and  tlie  other  prifoners  lately 
committed  by  this  houfc  to  Newgate  •,  it  appeared 
(upon  the  examination  of  Kmgham  the  melfenger, 
who  ferved  the  fiid  fummons)  that  he  left  a  copy  of 
the  fummons  on  Tuefday  night  at  Mr.  Cefafs  cham- 
ber at  Symonds-Inn^  with  his  laundrefs,  he  not  being 
within.  That  the  faid  meflenger,  fuice,  left  a  fecond 
fummons  at  the  fiid  Mr.  C^fir's  chamber,  who  has 
not  yet  obeyed  the  lame. 

And  a  debate  arifing  in  the  houfe  upon  the  faid 
report ;  and  a  motion  being  made,   and  the  queftion 
being  put,  that  the  debate  be  adjourned  ? 
It  pafTed  in  the  negative. 

Refohed^ 
That  it  appears  to  this  houfe,  that  Mr.  Clifton 
having  been  lummoned  to  attend  a  Committee  of 
this  houfe,  and  not  attending  thereupon,  is  guilty  of 
a  contempt  and  of  a  breach  of  the  privilege  of  this 
houfe. 

Ordered^ 
That  the  faid   Mr.  Clifton  be,  for  his  faid  con- 
tempt and  breach   of  privilege,   taken  into  the  cu- 
ftody  of  the  lerjeant  at  arms  attending  this  houfe. 

Refohed^ 
That  it  appears  to  this  houfe^  that  Mr.  Henry 
Cefar^  one  of  the  Curfitors  of  London  and  Middlefex, 
having  been  fummoned  to  attend  a  Committee  of 
this  houfe,  and  not  attending  thereupon,  is  guilty 
of  a  contempt,  and  of  a  breach  of  the  privilege  of 
this  houfe. 

N  4  Ordered^ 
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Ordered^ 
That  the  faid  Mr.   Henry  Cefar  be,  for  his  faid 
contempt  and  breach  of  privilege,  taken  into  the 
cuftody   of  the   Serjeant   at  Arms  attending   this 
houfe. 

Mart  is  6  die  Mar  tit  ^   1 704. 

The  Serjeant  at  Arms  attending  this  houfe  ac- 
quainted the  houfe,  that  a  perfon  had  this  morning 
brought  him  a  writ  of  Habeas  Corpus^  under  the  great 
feal,  for  Mr.  Mountague  (in  his  cuftody  by  order  of 
this  houfe)  to  be  brought  (as  lie  was  informed)  be- 
fore the  Lord  Keeper  of  the  great  feal  of  England : 
And  he  delivered  the  writ  (under  feal)  in  at  the 
table.  And  it  appearing  by  the  label  to  be  re- 
turnable immediate^  but  not  before  whom  he  was  to 
be  brought,  nor  any  Officer's  name  thereto,  the 
writ  was  opened  by  the  clerk,  and  read,  and  is  as 
followeth. 

Anna  dei  gratia*  Ang^  Sco*  Franc'  i^  Hihern'  Regina, 
Jidei  defenfor^  &c.  Samueli  Towel  Ar*  [erv*  ad  arma 
attenden^  Honorab*  Dom'  comnmn*  ejus  deputata  ^  de- 
piitatis  falutem.  Precipimus  vohis  ^  cuilibet  vefirum 
quod  corpus  Jacoht  Mountague  Ar"*  nuper  capt"*  &  in 
cufiod'  vejlra  vel  alcujus  vel  unius  vejlrum  tit  dicitur 
detent^  fuh  falvo  ^  fecuro  conduct'  una  cum  die  ^ 
cauja  captionis  (^  detentionis  pred'  Jacohi  Mountague 
quocunque  nomine  idem  Jacob'  Mountague  cenfea- 
tur  in  eadem  habeatis  feu  aliquis  vel  unus  vejlrum 
habeat  cor'  predileSio  ^  fidel'  nojtro  prehonorab'  Nathan 
Wright  Mil'  Bom'  cujlod'  Mag'  ftgil'  noftri  Angl'  apud 
Dora'  Man/tonal'  fuam  in  parochia  fan5fi  Egidii  in 
campis  in  com'  Mid'  immediate  poft  reception'  hujus 
hrevis  ad  faciend'  fubjiciend'  ^  recipiend'  ea  omnia  & 
fmgula  que  diBus  dominus  cuftos  magni  figil'  noftri 
4ngl'  de  eo  ad  tunc  ibidem  cons'  m  ^ac  parte  ^  habeatis 

fm 
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feu  aliqiiis  vel  unus  vejlrum  habeat  ibi  hoc  breve,  ^ejle 
mcipfa  apud  JVeJlm''  fexto  die  Martii  Anno  regni  nojlri 
tcrtio. 

The  Label. 

Samuel'^  Poivel  Ar*  Jervien'  ad  arma^  &c.  H.  corp^ 

pro  Mount  ague  Ar^  R,  immediate. 

Endorfed,  Per  Jiatutem  triccfim^  prim*  Caroli  fecundi 
Regis. 

N.  Wright,  C  S, 

The  Serjeant  alfo  acquainted  the  houfe,  that  he 
heard  there  was  another  Habeas  Corpus  granted  for 
Mr.  Benton^  in  his  cuftody  aUb. 

While  the  matter  (upon  occafion  of  the  faid  fore- 
mentioned  writ)  was  debating,  the  Serjeant  acquaint- 
ed the  houfe,  that  the  other  writ  of  Habeas  Corpus^ 
was  juft  ferved  upon  his  deputy,  who  had  Mr.  Den- 
ton in  his  cuftody  :  And  he  alfo  delivered  the  fame 
in  at  the  clerk's  table,  where  it  was  read  \  and  was 
the  fame,  mutatis  fnutandis,  with  the  former. 

And  the  precedents  of  what  was  done  in  the  year 
1675  were  (by  order  J  read  :  And  feveral  members 
mentioned,  upon  their  memory,  what  was  done  in 
the  year  1680,  in  the  cafe  of  one  Mr.  Sheridon. 

But  the  houfe  were  of  opinion,  that  any  perfon 
committed  by  the  Houfe  of  Commons  v/as  not  bail- 
able, within  the  a6l  of  Habeas  Corpus  of  3 1  Car.  11. 
but  came  not  then  to  any  refolution. 

Martis  6,  die  Martii^  1704. 

Mr.  Bromley  reported,  from  the  Committee  ap- 
pointed to  draw  up  what  is  proper  to  be  offered  to 
the  Lords  at  the  nex;  conference,  that  they  had 
drawn  up  the  fame  accordingly,  which  they  had  di- 
redled  him  to  report  to  the  houfe  ;  which  he  read  in 
his  place,  and  afterwards  delivered  in  at  the  clerk's 
table,  where  the  fame  was  read,  and  (with  fome 

amend- 
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amendments)  agreed  unto  by  the  hoiife :  and  the 
fame  is  as  follows,  viz. 

The  Commons  have  defired  this  conference  with 
your  Lordfhips,  in  order  to  preferve  that  good  cor- 
refpondence  between  the  two  houfes,  which  the 
Houfe  of  Commons  fhall  always  fincerely  endeavour 
to  maintain,  and  which  is  fo  particularly  necefiary 
at  this  time  of  common  danger,  that  the  Commons 
would  not  engage  in  any  thing  that  looks  like  a  dis- 
pute with  your  Lordfhips,  were  it  not  for  the  necef- 
fity  of  vindicating,  from  a  manifeft  invafion,  the  pri- 
vileges of  all  the  Commons  of  England^  (with  which 
the  Houfe  of  Commons  is  entrulled)  even  thofe  pri- 
vileges which  are  efiential  not  only  to  the  well  being, 
but  to  the  very  being  of  an  Houfe  of  Commons, 
and  the  preventing  of  the  ill  confequences  of  thofe 
mifunderlfandings,  which,  if  they  are  not  fpeedily 
removed,  mufl  otherwife  interrupt  the  happy  con- 
clufion  of  this  feffion,  and  the  proceedings  of  all  fu- 
ture Parliaments. 

It  was  this  confideration  alone  has  fo  long  prevailed 
with  the  Houfe  of  Commons,  not  to  infill  on  due 
reparation  for  thofe  violent  and  unparliamentary  at- 
tempts, made  by  your  Lordfhips  upon  their  rights 
and  privileges,  at  the  end  of  the  lafl  leffion  of  Parlia- 
ment, but  to  apply  themfelves  to  the  giving  the 
fpeediefl  dilpatch,  to  thofe  fupplies  which  her  Majefty 
fo  earneiily  recommended  from  the  throne,  which 
are  fb  necelTary  to  enable  her  Majefly  to  purfue  the 
advantages  that  have  been  obtained  againfl  the  com- 
mon enemy,  by  the  great  and  glorious  luccefTes  of 
her  Majefby's  arms :  And  which  are  now  delayed  in 
your  Lordfhips  houfe,  in  fo  unufual  a  manner. 

The  Commons  do  agree  to  your  Lordfliips,  that 
when  either  houfe  of  Parliament  have  apprehended 
the  proceedings  of  the  other  to  be  liable  to  excep- 
tion, the  ancient  parliamentary  method  has  often 
been  to  afk  a  conference  ;  becaufe  it  ought  to  be 
fuppofed,  that  when  the  matters  are  fiirly  laid  open 

and 
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and  debated,  that  which  may  have  been  amifs  will 
be  reditied,  or  clfe  the  hoiile  that  made  obje^lions 
will  be  fatislicd  that  their  complaints  was  not  well 
grounded.  But  your  Lordlliips  feem  lb  litde  to  de- 
lire  to  have  matters  fairly  laid  open  and  debated, 
that,  to  the  great  rurprile  of  the  Commons,  when 
your  Lordlliips  have  invited  them  to  a  conference, 
nbout  [ome  antient  fundamental  liberties  of  the  kingdovty 
they  found  only  the  antient  and  fundamental  rights 
of  the  Houfe  ot  Commons,  and  their  proceedings, 
ccnfured,  and  treated  in  a  manner  unknown  to  for- 
mer Parliaments  -,  and  that  your  Lordfliips  had  an- 
ticipated all  debates,  by  delivering  politive  refo- 
lutions ;  and  thefe  proceedings  of  your  Lordfliips, 
grounded  only  upon  the  petitions  of  criminals,  that 
had  fallen  under  the  juft  cenfure  and  difpleafure  of 
the  Commons,  and  upon  a  printed  paper,  which 
was  not  regularly  before  your  Lordfliips. 

Tho'  this  manner  of  proceeding,  as  well  as  the 
matters  of  your  Lordfhips  refolutions,  might  have 
jullified  the  Houfe  of  Commons  in  refufing  to  con- 
tinue conferences  with  your  Lordfliips,  as  their  pre- 
decelTors  have  done  upon  lefs  occalionsi  and  tho' 
the  Commons  cannot  fubmit  their  privileges  to  be 
determined  or  examined  by  your  Lordfliips,  upon 
any  pretence  whatfoever ;  yet,  that  nothing  may  be 
wanting  on  their  part  to  induce  your  Lordfliips  to 
retraft  thefe  refolutions,  they  proceed  to  take  them 
into  their  confideration. 

Your  Lordfliips  firfl:  refolution  is,  viz. 
That  neither  Houfe  of  Parliament  hath  any  power, 
by  any  vote  or  declaration,  to  create  to  themfelves 
any  new  privilege  that  is  not   warranted    by  the 
known  laws  and  cufl:oms  of  Parliament. 

As  the  Commons  have  guided  themfelves  by  this 
rule,    in   aflferting    their   privileges,    fo    they    wifli 
your  Lordfliips  had  obferved  it  in  all  your  proceed- 
ings. 
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ings.  This  had  entirely  taken  away  all  colour  for 
difputes  between  herMajefty's  two  Houfes  of  Par- 
liament, and  many  juft  occafions  of  complaint  from 
thole  the  Commons  reprefent.  This  would  eftedual- 
]y  put  an  end  to  that  encroachment  in  judicature, 
fo  lately  alTumed  by  your  Lordfliips,  and  fo  often 
complained  of  by  the  Commons ;  we  mean  the  hear- 
ing of  appeals  from  courts  of  equity,  in  your  Lord- 
ihips  houfe.  This  would  have  hindred  the  bring- 
ing of  original  caufes  before  your  Lordfliips,  and 
your  unwarrantable  proceedings  upon  the  petition  of 
"Thomas  Lord  Wharton^  complaining  of  an  order  of 
the  court  of  Exchequer^  bearing  date  the  1 5th  oijuly, 
1 701 .  for  filling  the  record  of  a  furvey  of  the  honour 
of  Ru'bmond  and  LordflVip  of  Middkham  in  the  county 
of  Tcrk ;  an  attempt  which  (contrary  to  the  antient 
legal  judicature  of  Parliament  heretofore  exercifed, 
for  the  relief  of  the  fuhje^  oppreffed  by  the  power  of  the 
great  men  of  the  realm)  was  in  favour  of  one  of  your 
own  body,  to  fupprefs  a  publick  record,  which  all 
her  Majefty's  fubjed:s  had  an  undoubted  right  to 
make  ufe  of ;  an  attempt  that  tends  to  render  all 
fines  and  recoveries,  and  other  records  (upon  which 
eftates  and  titles  depend)  precarious  \  and  consequent- 
ly fubjeds  the  rights  and  properties  of  all  the  Com- 
mons of  England  to  an  illegal  and  arbitrary  power. 

A  due  regard  to  the  fame  rule,  would  have  pre- 
vented your  Lordfhips  entertaining  the  petitions  men- 
tioned at  the  laft  conference,  which  fet  forth, 

That  the  Lords  having  given  judgment  in  the  cafe  of 
Afhby  and  White,  viz.  That  by  the  known  laws  of 
this  kingdom^  every  freeholder^  or  other  perfon^  having 
a  right  to  give  his  vote  at  the  electors  of  members  toferve 
in  Parlia?nent,  and  being  wilfully  denied  or  hindered  fo 
to  do,  by  the  officer  who  ought  to  receive  the  fame,  may 
maintain  an  aElion  in  the  ^een^s  courts,  againjl  fuch 
officer,  to  affert  his  right  and  recover  damages  for  the 
injury  :  The  petitioners  thereupon  brought  the  like  anions 
in  their  own  cafes. 

Whereby 
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Whereby  an  extrajudicial  vote  of  your  Lordllnps 
is  itated  as  a  judgment  of  Parliament,  and  (landing 
law  in  that  cafe,  your  Lordfliip  having  no  founda- 
tion for  the  entertaining  fuch  petitions,  unlcfs,  that 
after  having  alTumed  to  yourfelves  the  hearing  of  ap- 
peals from  courts  of  equity,  you  would  now  bring 
appeals  to  your  Lordfliips  from  the  proceedings  of 
the  Commons,  who  are  not  accountable  to  your 
Lordfhips  for   them. 

Your  Lordfliips  fecond  relblution  is, 
That  every  freeman  of  England^  who  apprehends 
himfelf  to  be  injured,  has  a  right  to  feek  redrefs  by 
adion  at  law :  And  that  the  commencing  and  profe- 
cuting  an  a6lion  at  common  law,  againft  any  peribn 
(not  intituled  to  privilege  of  Parliament)  is  no  breach 
of  the  privilege  of  Parliament. 

To  which  the  Commons  lay  that  every  freeman, 
and  every  iubje(5t  of  England^  has  a  right  to  feek  re- 
drefs for  an  injury  ;  but  then  liich  peribn  mud  apply 
for  that  redrels  to  the  proper  court,  which  hath  by 
antient  laws  and  ufage  the  cognizance  of  fuch  mat- 
ters :  For  fhould  your  Lordfliips  reiblution  be  taken 
as  an  univerfal  propofition,  all  diftindion  of  the  fe- 
veral  courts,  viz.  common  law,  equity,  ecclefiafti- 
cal,  admiralty,  and  other  courts,  will  be  deftroyed  ; 
and  in  this  confufion  of  jurifdidion,  the  high  court 
of  Parliament  is  involved  in  your  Lordfhips  refo- 
lution. 

However,  the  Commons  conceive  it  no  wonder 
your  Lordfhips  fhould  favour  the  univerfal  propo- 
fition, that  all  rights  whatfoever  are  to  be  redreffed 
by  adions  at  law,  when  your  Lordfliips  pretend  to 
have  the  lafl  refort  in  cafes  of  Judicature  by  writs  of 
error  ;  fo  that  your  Lordfliips  are,  in  this,  only  ex- 
tending your  own  judicature,  under  the  colour  of  a 
regard  and  tendernefs  for  the  rights  of  the  people, 
and  liberties  of  dieir  pcrfons. 

The 
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The  Commons  are  furprized  to  find  yoar  Lord- 
fhips  aflert,  that  the  commencing  and  profecuring  an 
aftion  againft  a  perfon,  not  intituled  to  privilege  of 
Parliament,  is  no  breach  of  the  privilege  of  Par- 
liament, fmce  it  is  moft  certain^  that  to  commence 
and  proiecute  an  adioii  which  would  bring  any  mat- 
ter or  caufe  folely  cognizable  in  Parliament,  to  the 
examination  and  determination  of  any  other  court, 
is  more  deftruclive  to  the  privileges  of  Parliament, 
than  to  commence  and  profecute  an  adion  againit  a 
perfon  only  who  Is  entitled  to  fuch  privilege. 

That  fome  matters  and  caufes  are  Iblely  cognizable 
in  Parliament,  hath  ever  been  allowed  by  the  fage 
Judges  of  law,  and  is  evident  from  many  precedents  •, 
and  to  bring  fuch  caufes  to  the  determination  of  other 
courts,  ftrikes  at  the  very  foundation  of  all  Parlia- 
mentary iurifdi6lion,  v/hich  is  the  only  ba(is  and 
fupport,  even  of  that  perfonal  privilege  to  which  the 
members  of  either  Houfe  of  Parliament  are  entitled  -, 
and  confequently  to  commence  and  profecute  any 
adion,  whereby  to  draw  fuch  caufes  to  the  exami- 
nadon  of  any  other  courts,  is  equally  a  breach  of  the 
^privilege  of  Parliament,  whether  the  Defendant, 
againft  whom  fuch  adion  is  brought,  is  entided  to 
the  privilege  of  Parliament,  or  not,  which,  befides 
the  nature  and  reafon  of  die  thing,  is  fully  evident 
from  the  conftant  ufage  of  each  Houfe  of  Parliament, 
in  commitdng  for  contempts  only  againft  their  re- 
fpedlive  bodies,  as  appears  from  many  precedents 
upon  the  journals  of  both  houfes. 

Your  Lordfhips  third  refolution  is  this,  viz. 
That  the  Houfe  of  Commons,  in  commitdng  to 
Newgate.,  Daniel  Horne^  Henry  Bajje.,  and  John 
Taton^  Junior,  John  Paty.,  and  John  Oviat^  for  com- 
mencing and  profecuting  an  adion  at  common  law 
againft  the  conftables  of  Ailejhury^  for  not  allowing 
their  votes  in  eledlion  of  members  to  ferve  in  Par- 
liament, upon  pretence,  that  their  fo  doing  was  con- 

.  trary 
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trary  to  a  declaration,  a  contempt  of  the  jurilciic- 
tion,  and  a  breach  of  the  privilege  of  that  lioule, 
have  airumcd  to  themfclves  alone  a  legiflative  au- 
thority, by  pretending  to  attribute  the  force  of  a 
law  to  their  declaration :  have  claimed  a  jurifdi6lion 
not  warranted  by  the  conllitution,  and  have  afliimed 
a  new  privilege,  to  which  they  can  Ihew  no  title,  by 
the  laws  and  cuftoms  of  Parliament  •,  and  have  there- 
by, as  fiir  as  in  them  lies,  fubjecfled  the  rights  of 
Englifomen^  and  the  freedom  of  their  perlbns,  to 
the  arbitrary  votes  of  the  Houfe  of  Commons. 

In  anfwer  to  which,  the  Commons  affirm,  that 
the  laid  commitment  is  juftified  by  ancient  prece- 
dents, and  by  the  ulage  and  cuftoms  of  Parliament, 
which  is  the  law  of  Parliament,  and  the  rule  by 
which  either  houfe  ought  to  govern  their  proceedings; 
and  that  the  terms  of  aliuming  to  themfelves  alone 
a  legillative  authority,  of  attributing  the  force  of 
law  to  their  declaration,  of  claiming  a  jurifdidlion 
not  warranted  by  the  conftitution,  of  affuming  a  nevv 
privilege,  to  which  they  can  fhew  no  title  by  the 
law  and  cuftom  of  Parliament ;  and  of  arbitrary 
Votes ;  are  more  applicable  to  this  refolution  of  your 
Lordfliips,  which  hath  no  one  precedent  to  jufti- 
fy  it. 

According  to  the  known  laws  and  ufage  of  Parlia- 
ment, it  is  the  fole  right  of  the  Commons  of  Eng- 
land^ in  Parliament  affembled,  (except  in  cafes  other  - 
wife  provided  for  by  ad  of  Parliament,)  to  examine 
and  determine  all  matters  relating  to  the  right  of 
ele6lion  of  their  own  members. 

And  according  to  the  known  laws  and  ufage  of 
Parliament,  neither  the  qualification  of  any  eledor, 
nor  the  right  of  any  perfon  eledled,  is  cognizable, 
or  determinable  elfewhere,  than  before  the  Com- 
mons of  England  in  Parliament  afiembled,  excepting 
fuch  cafes  as  arc  efpecially  provided  for  by  ad:  of 
Parliament. 

Ad 
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y^d  were  it  otherwife^  the  mayors,  bailiffs,  and 
other  officers,  who  are  obliged  to  take  the  poll  at 
eledlions,  and  make  a  return  thereupon,  would  be 
expofed  to  multiplicity  of  a6lions,  vexatious  fuits, 
and  unfupportable  expenccs ;  and  fuch  officers  would 
be  fubjefted  to  different  and  independentjurifdidions, 
and  inconfiilent  determinations,  in  the  lame  cafe, 
without  relief. 

And  the  exercife  of  this  power  by  the  Houfe  of 
Commons,  is  warranted  by  a  long  uncontefted  pol- 
feffion,  and  confirmed  by  the  ad  that  paffed  7  6"  8 
Guil.  III.  cap.  7.  and  the  Houfe  of  Commons  muft 
be  owned  to  be  the  only  jurifdiclion  that  can  allow 
the  eledor  his  vote,  and  ittt\t  and  eilablifh  the  right 
of  it  j  the  laft  determination  in  that  houfe  being,  by 
the  a6t  of  Parliament,  declared  to  be  the  Handing 
rule  for  the  right  of  eledion  in  each  relpe6tive  place. 
Nor  can  any  eledor  fuffer  either  injury,  or  damage, 
by  the  officers  denying  his  vote  ;  for  when  the  elec- 
tor hath  named  the  perlbn  he  would  have  to  repre- 
fent  him,  his  vote  is  effectually  given,  both  as  to 
his  own  right  and  privilege,  and  as  it  avails  the  can- 
didate in  his  election ;  and  is  ever  allowed,  when 
it  comes  in  queftion  in  the  Houfe  of  Commons,  whe- 
ther the  officer  had  any  regard  to  it  or  no. 

In  the  beginning  of  the  Parliament,  held  28  Eliz. 
Mr.  Speaker  acquaints  the  Houle,  that  he  had  received 
by  the  Lord  Chancellor,  her  Majefty's  pleafure ; 
That  Ihe  was  forty  the  houfe  was  troubled,  with  the 
matter  of  determining  the  chufmg  and  returning  of 
Knights  for  the  county  of  Norfolk :  That  it  was  im- 
proper for  the  houfe  to  meddle  in  it,  which  was 
proper  for  the  Lord  Chancellor,  whence  the  writs 
iflued  out,  and  whether  they  were  returnable :  That 
her  Majefty  had  appointed  the  Lord  Chancellor  to 
confer  therein  with  the  Judges;  and,  upon  examin- 
ing the  fame,  to  fet  down  fuch  courfe  as  to  juflice 
and  right  Hiould  appertain. 

Nov.  9. 
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Nov.  9.  A  Committee  was  appointed  to  examine 
and  ftate  the  circumftances  of  the  return  of  the 
Knights  for  the  county  of  Norfolk, 

And  on  Friday,  Nov.  11.  Mr.  Cromwell  reports 
the  cafe  of  the  Norfolk  ele^lion  very  largely,  in 
which  report  are  thefe  refolutions. 

1 .  That  the  faid  writ  was  executed. 

2.  That  it  was  a  pernicious  precedent,  that  anew 
writ  fhould  ilTue  without  the  order  of  this  houfe. 

3.  That  the  difcuffing,  or  judging  of  this,  and 
fuch  like  differences,  only  belonged  to  the  f^iid 
houfe. 

4.  That  tho'  the  Lord  Chancellor  and  Judges 
are  competent  Judges  in  their  courts,  they  are  not 
fo  in  Parliament. 

5.  That  it  fhould  be  enter'd  in  the  journal  book 
of  the  houfe,  that  the  firfl  eledlion  is  good  ;  and 
that  the  Knights  then  chofen,  were  received  and  al- 
lowed as  members  of  the  houfe  ;  not  out  of  any  re- 
fped:  the  houfe  had,  or  gave  to  the  Lord  Chancel- 
lor's judgment  therein  pafTed,  but  meerly  by  reafon 
of  the  refolution  of  the  houfe  it  felf,  by  which  the 
faid  eledlion  had  been  approved. 

6.  That  there  iliould  be  no  mefTage  fcnt  to  the 
Lord  Chancellor,  not  fo  much  as  to  let  him  know 
what  was  done  therein  \  becaufe  it  was  derogatory 
to  the  power  and  privilege  of  the  faid  houfe. 

It  alfo  appears,  that  Sir  Edmond  Anderfon,  Lord 
Chief  Juftice  of  the  Common  Pleas.,  was  acquainted, 
that  the  explanation  and  ordering  of  the  caufe,  ap- 
pertained only  to  the  cenfure  of  the  Houfe  of  Com- 
mons, not  the  Lord  Chancellor  and  the  Judges ; 
and  that  they  fhould  take  no  notice  of  their  having 
done  any  thing  in  it. 

Accordingly  Mr.  Farmer  and  Mr.  Grefimn  were 
received  into  the  houfe,  and  took  the  oaths  •,  being 
admitted  only  upon  the  cenfure  of  the  houfe,  not  a's 
allowed  by  the  Lord  Chancellor,  or  the   Jud.^cs; 
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and  io  ordered  to  be  fet  down  and  entered  by  the 
Clerk. 

And  this  right  of  the  Commons  to  determine  their 
own  eledlions,  has  never  been  difputed  fince  the  cafe 
of  Sir  Francis  Goodwin^  i.  Jac.  I.  when  the  Lords 
would  have  enquired  into  the  proceedings  of  the 
Houfe  of  Commons  upon  his  eleftion  j  but  the 
Commons  then  told  their  Lordfhips,  it  did  not 
{land  with  the  honour  of  the  houfe,  to  give  account 
to  their  Lordfhips  of  any  of  their  proceedings  or 
doings. 

And  in  the  reafons  of  their  proceedings  in  that 
cafe,  which  they  laid  by  petition  before  the  King, 
among  other  things,  they  fay,  they  are  a  part  of  the 
body  to  make  new  laws ;  yet,  for  any  matter  or 
privileges  of  their  houfe,  they  are,  and  ever  have 
been,  a  court  of  themfelves,  of  fufficient  power  to 
difcern  and  determine  without  the  Lords,  as  the 
Lords  have  always  ufed  to  do  theirs  without  them. 

In  which  reafons,  as  well  as  in  their  apology  af- 
terwards to  that  Prince,  the  Houfe  of  Commons  did, 
above  a  hundred  years  fince,  (o  clearly,  and  with 
fo  much  ftrength  of  reafon,  afifert  their  right  in  the 
matter  of  the  ele6lion  of  their  members.  The 
'  Commons  think  it  their  duty  to  refift  all  attempts 
whatfoever  to  invade  them. 

And  upon  this  occafion,  it  may  not  be  improper 
to  cite  the  opinion  the  Houfe  of  Commons  had, 
of  the  Judges  intermeddling  in  matters  of  their  elec- 
tions, as  they  have  delivered  it  in  the  aforefaid  apo- 
logy, in  thefe  words,  viz. 

'  Neither  thought  we,  that  the  Judges  opinions, 
'  (which  yet  in  due  place  we  greatly  reverence,  be- 

*  ing  delivered  with  the  common  Law,)  which  ex- 
'  tend  only  to  inferior  and  ftanding  courts,  ought 

*  to  bring  any  prejudice  to  this  high  court  of  Par- 
'  Jiamentj  whofe  power,  being  above  the  law,  is 

'  not 
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'  not  founded  on  the  common  laws,  but  they  have 
'  their  rights  and  privileges  peculiar  to  themlclvcs. 

Wlien  the  Earl  of  Shaffjhury  was  Lord  Chan- 
cellor, writs  was  ififued,  during  a  prorogation  of  Par- 
liament, for  ele6ling  members  in  the  room  of  thofe 
that  were  dead:  The  King  himfelf  was  fo  cautious, 
as  to  the  regularity  of  this  proceeding,  and  had  fo 
much  regard  to  the  privileges  of  the  houfe  of  Com- 
mons, that  at  the  next  feflion  of  Parliament,  Feb, 
5.  1672,  he  fpoke  to  the  Commons,  from  the 
Throne,  in  thefe  words. 

'  One  thing  I  forgot  to  mention,  which  happened 

*  during  this  prorogation  ;  I  did  give  orders  for  the 

*  iflliing  fome  writs,  for  the  eledion  of  members  in- 
'  ftead  of  thofe  that  are  dead,  that  the  houfe  might 
'  be  full  at  their  meeting :  And  I  am  miftaken,  if 
'  this  be  not  according  to  former  precedents.  But 
'  I  defire  you  will  not  fall  to  other  bufinefs,  'till  you 
'  have  examined  that  particular  ;  and  I  doubt  not 
'  but  precedents  will  juftify  what  is  done  *,  I  am  as 
'  careful  of  all  your  privileges,  as  of  my  own  pre- 

*  roo-ative. 

o 

February  6,  1672.  The  Houfe  of  Commons 
took  that  matter  into  confideration ;  and  feveral  pre- 
cedents being  cited,  and  the  matter  at  large  d-bated, 
and  the  general  fenfe  and  opinion  of  the  Houfe  be- 
ing, '  that,  during  the  continuance  of  the  high  court 

*  of  Parliament,  the  right  and  power  of  ilTuing  writs 
'  for  ele6ling  members  to  ferve  in  this  houfe,  in  fuch 

*  places  as  are  vacant,  is  in  this  houfe,  who  are  the 

*  proper    Judges  alfo  of   ele6lions,  and  returns  of 

*  their  members. 

'Tbereupan  it  was  refohed, 
*  That  all  elections,  upon  the  writs  iflued  fince  the 

*  lall  fclTion,  are  void,  and  that  Mr.  Spe.iker  do  iffue 

O  2  'out 
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'  out  his  warrant  to  the  Clerk  of  the  crown,  to  make 
*  out  new  writs  for  thofe  places.  Which  was  done 
'  accordingly. 

No  other  court  than  the  Houfe  of  Commons,  hath 
ever  had  the  determination  of  the  eledions,  or  any 
cognizance  of  fuch  caufes,  except  where  by  ads  of 
Parliament  diredted :  and  fuch  an  a6lion  as  that 
againfl  the  late  Conilables  of  Aylejbury^  to  bring 
the  right  of  voting  in  an  election,  in  queftion  in  the 
courts  of  law^  is  a  new  invention,  never  heard  of 
before  ;  which  (as  new  devices  in  the  law  are  gene- 
rally attended  with  inconveniencies  and  abfurdities) 
was  plainly  to  fubjed  the  eledions  of  all  the  mem- 
bers of  the  Houie  of  Commons  to  the  determinati- 
on of  other  courts. 

This  undoubted  privilege  and  jurifdidion,  the 
Commons  think  will  warrant  thefe  commitments,  if 
the  late  declaration,  (which  is  agreeable  to,  and 
cannot  lefTen  their  antient  right,)  had  never  been 
made. 

For  it  is  the  antient  and  undoubted  right  of  the 
Houfe  of  Commons  to  commit  for  breach  of  privi- 
lege :  And  inilances  of  their  committing  perfons, 
not  members  of  the  houfe,  for  breach  of  privilege, 
and  that  to  any  of  her  Majefty's  prifons,  are  ancient, 
ib  many,  and  fo  well  known  to  your  Lordfhips, 
that  the  Commons  think  it  needlefs  to  produce 
thern. 

Ahd  it  being  the  privilege  of  the  Houfe  of  Com- 
mons, to  have  the  Ible  examination  and  determina- 
tion of  all  caufes  relating  to  their  eledions,  as 
aforefaid : 

It  follows,  that  any  attempt  to  draw  any  fuch 
caufes  to  the  determination  of  any  other  court,  is  a 
breach  of  the  privilege  of  the  Houfe  of  Commons ; 
for  which,  the  perfon  offending  may  be  committed 
by  the  Commons. 

And  here  we  cannot  but  take  notice  of  that  un- 
reafonable,  as  well  as  unnatural  infinuation,  whereby 

your 
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your  Lordflilps  endcvivour  to  feparate  the  intcreft  of 
the  people  from  their  reprefentatives  in  Parhament, 
who  pretend  to  no  privileges,  but  upon  their  ac- 
count, and  for  their  benefit ;  and  are  forry  to  fiy, 
they  arc  thus  feverely  reflecled  on  by  your  Lord- 
fhips,  for  no  other  reafon,  but  for  their  interpofing 
to  preferve  the  rights  of  the  people,  and  their  liber- 
ties, from  your  Lordfhips  arbitrary  determinations. 

Your  Lordfhips  fourth  refolution,  is, 
*  That  every  Englijhman^  who  is  imprifoned  by 
*  any  authority  whatfoever,  has  an  undoubted  right, 
'  by  his  agents,  or  friends,  to  apply  for,  and  obtain 
'  a  writ  of  Habeas  Corpus^  in  order,  to  procure  his 
*-  liberty  by  due  courfe  of  law. 

The  Commons  do  not  deny  that  every  EnglifJo- 
fnan,  who  is  imprifoned,  by  any  authority  whatfo- 
ever,  has  an  undoubted  right  to  apply,  by  his 
agents,  or  friends,  in  order  to  procure  his  liberty 
by  due  courfe  of  law:  provided  fuch  application  be 
made  to  the  proper  place,  and  in  a  proper  man- 
ner :  As  upon  the  commitments  of  the  Houfe  of 
Commons,  (which  fometimes  are  not,  as  other  com- 
mitments, in  order  to  bring  to  trial  *,  but  are,  in 
cafcs  of  breach  of  privilege  and  contempt,  the  pro- 
per punifhment  of  the  Houfe  of  Commons,)  the  ap- 
plication ought  to  be  to  that  houfe. 

The  Commons  are  fo  willing  to  allow  and  en- 
courage every  Englijhman  to  apply,  by  his  friends, 
or  agents,  to  obtain  a  vv^rit  of  Habeas  Corpus^  in  or- 
der to  procure  his  liberty  by  due  courfe  of  law, 
that  they  have  not  cenfured  any  perfon  meerly  tor 
applying  for  fuch  writ  of  Habeas  Corpus^  even  in 
cafes  where  by  due  procefs  of  law,  the  prilbners 
cannot  be  difcharged.  For  the  Commons  muft  ob- 
ferve,  that  in  many  cafes,  a  prifoner  cannot,  upon  a 
writ  of  Habeas  Corpus^  obtain  his  liberty  ;  as  in 
cafes  of  commitment  in  execution,  or  for  contempt 
O  3  to 


15)8  Parliamentary  A.  1704. 

to  any  court  of  record,  or  by  virtue  of  mefne  pro- 
cefs,  or  the  like :  And  in  the  ad  of  Habeas  Corpus ^ 
fevcral  cafes  are  exprefly  excepted ;  and  that  no 
perfon,  committed  for  any  contempt,  or  breach  of 
the  privilege,  by  the  Houfe  of  Commons,  can  be 
difcharged  upon  a  writ  of  Habeas  Corpus^  or  by  any 
other  authority,  than  that  of  the  houfe,  during  that 
fcfTion  of  Parliament,  is  plain  from  the  following 
precedents. 

23  Maij^  I  Jac,  I. 

Jones^  the  prifoner,  to  be  fent  for  hither,  and  to 
attend  his  difcharge  from  the  houfe. 

That  the  prifoner  committed  by  us,  cannot  be 
taken  from  us,  and  committed  by  any  other. 

In  A'lay  1675,  the  Houfe  of  Commons  having  re- 
folved^  that  there  lay  no  appeal  to  the  judicature 
of  the  Lords,  from  courts  of  equity  ;  and  that  no 
member  of  the  houfe  diould  profecute  any  appeal 
from  any  court  of  equity,  before  the  houfe  of  Lords; 
Serjeant  Pemberton^  Serjeant  Peck^  Sir  John 
Churchill^  and  Charles  Porter^  Efq;  were  commit- 
ted to  the.  cuftody  of  the  ferjeant  of  the  houfe,  for  a 
breach  of  privilege,  in  having  been  of  council  at  the 
bar  of  the  houfe  of  Lords,  in  the  profecution  of  a 
caufe  depending  upon  an  appeal,  wherein  Mr.  Dal- 
mahoy^  a  member  of  the  Houfe  of  Commons^  was 
concerned. 

But  the  ferjeant  having  been  by  force  prevented 
keeping  them  in  cuftody,  the  Commons  did,  the 
A-^di  June^  16 j^,  acquaint  the  Lords,  at  a  con- 
ference, as  followeth,  viz. 

We  are  further  commanded  to  acquaint  you,  that 
the  enlargem.ent  of  the  perfons  imprifoned  by  order 
of  the  Houfe  of  Commons,  by  the  Gentleman 
Ufher  of  the  black-rod ;  and  the  prohibition,  with 
"  tiireats,  to  all  oiiicers,  and  other  perfons  whatfoever, 
not  to  receive  or  detain  them,  is  an  apparent  breach 

of 
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of  the  rights  and  privileges  of  the  Houfe  of  Com- 
mons. And  they  have  therefore  caiiled  them  to  be 
retaken  into  the  cuftody  of  the  ferjeant  at  arms,  and 
have  commii^ted  them  to  the  Toiver. 

The  faid  council  were  afterwards  committed  to 
the  Tower  for  a  breach  of  privilege,  and  contempt 
of  the  authority  of  the  houfe:  And  the  houfe  being 
informed,  that  the  Lords  had  ordered  Writs  of  Ha- 
beas Corpus  for  bringing  the  Council  to  the  bar  of 
their  houfe. 

The  Commons  then  palTed  the  following  refo- 
lutions 

• 

7  Junii,   1675. 

Refohed^  Nemine  contradiccnte^ 
That  no  perfon,  committed  for  breach  of  privi- 
lege by  order  of  this  houfe,  ought  to  be  difcharged, 
during  the  fefTion  of  Parliament,  but  by  order,  or 
warrant  of  this  houfe. 

Refolved^  Nemine  contradkente^ 
That  the  Lieutenant  of  the  'Tower  in  receiving 
and  detaining  in  cuftody  Sir  John  Churchill^  Ser- 
jeant Peck^  Serjeant  Femberton^  and  Mr.  Forter^ 
performed  his  duty  according  to  law ;  and,  for  fo 
doing,  he  fhall  have  the  afTiilance  and  protedion  of 
this  houfe. 

Refolved^  Nemine  contradicente^ 
That  the  Lieutenant  of  the  Tower^  in  cafe  he 
hath  received,  or  Hiall  receive  any  writ,  warrant, 
order,  or  commandment,  to  remove  or  deliver  any 
perfon  or  perfons  committed  for  breach  of  privilege, 
by  any  order  or  warrant  of  this  houfe,  fhall  not 
make  any  return  thereof,  or  yield  any  obedience 
thereunto,  before  he  hath  firfl  acquainted  this  houfe, 
and  received  their  order  and  diredlions  how  to  pro- 
ceed therein. 

Q  4  Ordered^ 
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Ordered^ 

That  thefe  refolutions  be  immediately  fent  to  the 
Lieutenant  of  the  Tower. 

Afterwards  the  Lieutenant  of  the  Tower  gave  the 
houfe  an  account,  that  he  had  refufed  to  deliver  the 
Council,  upon  the  Lords  order,  fignified  to  him 
by  the  black-rod,  becaufe  they  were  committed  by 
this  houfe ;  and  that  after  he  had  received  the  votes 
of  this  houfe,  he  had  writs  of  Habeas  Corpus 
brought  him,  to  bring  the  Council  to  the  houfe  of 
Lords  at  ten  o'clock  the  next  morning,  and  hum- 
bly craved  the  diredion  of  the  houfe  what  to  do. 

Mr.  Speaker  intimated  to  him,  be  Jhould  forbear 
to  return  the  writs. 

And  the  houfe  came  to  feveral  other  refolutions. 

9  Junii^  ^^75- 

Refohed^  Nemine  contradicente^ 
That  no  Commoner  of  England.,  committed  by 
order  or  warrant  of  the  Houfe  of  Commons,  for 
breach  of  privilege,  or  contempt  of  that  houfe, 
ought,  v/ithout  order  of  that  houfe,  to  be,  by  any 
writ  of  Habeas  Corpus  or  other  authority  whatfo- 
ever,  made  to  appear,  and  anfwer,  and  do,  and  re- 
ceive a  determination  in  the  Houfe  of  Peers,  du- 
ring the  feffion  of  Parliament  wherein  fuch  perfon 
was  committed. 

Refohed.,  Nemine  contradicente., 
That  the  order  of  the  Houfe  of  Peers,  for  the 
iffjing  out  of  writs  of  Habeas  Corpus  concerning 
Serjeant  Peck.,  Sir  John  Churchill.,  Serjeant  Pern- 
herton.,  and  Mr.  Charles  Porter^  is  infufficient  and 
illegal ;  for  that  it  is  general,  and  exprefifes  no  par- 
ticular cauie  of  privilege,  and  commands  the  King's 
great  feal  to  be  put  to  writs  not  returnable  before  the 
the  faid  Houfe  of  Peers. 

Refolved, 
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Refohcd^  Nemine  contradiccnte^ 
That   the  Lord-kccpcr  be  acquainted  with  thefc 
refolutions,  to  the  end  that  the  laid  writ  of  Habeas 
Corpus^  may  be  fupcrfeded,  as  contrary  to  the  law 
and  the  privileges  ot  this  houfe. 

Refohed^  Nemine  contradicente^ 
That  a  melTige  be  fent  to  the  Lords,  to  acquaint 
them,  that  Serjeant  Veck^  Sir  John  Churchill^  Ser- 
jeant Femherloyi^  and  Mr.  Charles  Porter^  were 
committed  by  order  and  warrant  of  this  houfe,  for 
breach  of  the  privilege,  and  contempt  of  the  au- 
thority of  this  houfe. 

22  Martii^  i^97- 
Charles  Duncomb^    Efq;    having   been  committed 
by  order  of  this   houfe,  and  afterwards  difcharged 
by  order  of  the  Houfe  of  Lords,  without  the  con- 
fen  t  of  this  houfe. 
Refolved^ 
That  no  perfon  committed  by  this  houfe  can,  du- 
ring the  fame  fellion,  be  difcharged  by  any  other 
authority  whatfoever. 

Refolved^ 
•  That  the  faid  Charles  Dtmcomb  be  taken  into  the 
cuftody  of  the  ferjeant  at  arms  attending  this  houfe. 
Thefe  are  fome  inftances,  among  many  others, 
that  might  be  produced  upon  this  occafion  ;  and  the 
laft  cannot  but  be  particularly  remembred  by  fome 
noble  Lords  that  then  fate  in  the  Houfe  of  Com- 
mons, and  flrenuoufly  afierted  this  privilege  of  the 
Commons. 

Your  Lordfhips  fifth  refolution,  viz. 
Refolved, 
'  That  for  the  Houfe  of  Commons  tocenfure  orpu- 
^  nifh  any  perfon  for  aflifting  a  prifoner  to  procure  a 
'  writ  of  Habeas  Corpus,  or  by  vote,  or  otherwiie, 

*  to  deter  men  from  follicidng,  profecuting,    and 

*  pleading  upon  fuch  writ  of  Habeas  Corpus,  in  be- 

*  half 
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*  half  of  fuch  prifoner,   is  an  attempt  of  dangerous 
'  confequence,  a  breach  of  the   many  good  flatutes 

*  provided  for  the  hberty  of  the  fubjed,  and  of  perni- 
'  cious  example,  by  denying  the  neceffary  afliilance 

*  to  the  prifoner,  upon  a  commitment  of  the  Houfe 

*  of  Commons,  which  has  ever  been  allowed  upon 
'  all  commitments  by  any  authority  whatfoever. 

The  Commons  take  this  to  be  another  inftance  of 
your  Lordfhips  breach  of  your  own  rule,  your  Lord- 
fhips  being  no  judges  of  their  privileges ;  tho'  by 
this  refolution  you  feem  to  make  a  judgment  with- 
out having  heard,  and  knowing  what  the  Commons 
have  to  alledge  for  them. 

This  attempt  therefore  in  your  Lordfhips  is  of  dan- 
gerous confequence,  tending  to  a  breach  of  the  good 
underffanding  between  the  two  houfes,  and  of  moil 
pernicious  example.  The  Commons  late  proceed- 
ing, in  cenfuring  and  punifhing  the  council  that  have 
pleaded  upon  the  return  of  the  writs  of  Habeas 
Corpus^  in  behalf  of  the  prifoners,  if  duly  confidcr*d, 
is  a  great  infliance  of  the  temper  of  the  Houfe  of  Com- 
mons :  For  this  houfe  did  not  interpofe  when  the 
prifoners  applied  to  the  Lord  Keeper,  and  the 
Judges,  to  be  bailed  ;  and  had  the  lawyers  fhewn 
fo  much  modefty,  as  to  have  acquiefced  in  the  opi- 
nion of  the  Lord  Keeper  and  all  the  Judges,  that 
theie  prifon£r§,  were  not  bailable  by  the  flatute  of 
Habeas  Corpus^  the  Commons  had  never  taken  any 
notice  of  it :  But  they  would  not  reft  fatisfied  with- 
out bringing  on  again  this  cafe  -,  and  the  privileges 
of  the  Commons  were,  with  great  hcentioufnefs  of 
fpeech,  denied,  and  infiilted  in  publick  court  5  not 
with  any  hope  or  profpe6l  of  relief  of  the  prifo- 
ners, (who  in  this  whole  proceeding  have  apparent- 
ly been  only  the  tools  of  Ibme  ill-defigning  perfons, 
that  are  contriving  every  way  to  difturb  the  freedom 
of  the  Commons  eie6tions)  but  in  order  to  vent  thefe 
new  doctrines  againft  the  Commons  of  England^ 
and  with  a  defign   to  overthrow   their  fundamental 
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right.  And  after  fo  much  inveteracy  fhewn  to  the 
Commons,  they  could  do  no  lels  than  declare  the 
abet 1 07' s^  promoters^  coimtenancers^  or  affijters^  of  a 
profeculion  fo  carried  on^  to  be  guilty  of  coiifpiring  to 
make  a  difference  between  the  two  Iloufes  of  Parlia- 
ment^  to  he  difiurbers  of  the  peace  of  the  kingdom  ;  and 
to  have  endeavoured^  as  far  as  in  them  lay^  to  over- 
throw the  rights  and  privileges  of  the  Commons  of 
England  in  Parliament  aj[e?nbled. 

And  the  Commons,  in  committing  the  lawyers, 
have  only  done  that  right  to  their  body  which  your 
Lordfhips  have  frequently  pradifed,  in  cafes  of  per- 
fonal  privilege,  where  any  fingle  member  of  your 
Lordlhips  houfe  is  concerned. 

Your  Lordfhips  laft  refolution,  viz. 
'  That  a  v/rit  of  error  is  not  a  writ  of  grace,  but  of 

*  right,  and  ought  not  to  be  denied  to  the  fubjed, 

*  when  duly  applied  for  -,  (tho'   at  the  requeft  of  ei- 

*  ther  Houfe  of  Parliament)  the  denial  thereof  being 
'  an  obftruclion  of  juftice,  contrary  to  Magna  Charta. 

The  Commons  fhall  not  enter  into  any  confidera- 
tlon,  whether  a  writ  of  error  is  of  right.,  or  o^ grace  ; 
they  conceiving  it  not  material  in  this  cafe,  in  which 
no  writ  of  error  lies,  nor  was  ever  any  writ  of  error 
brought  or  attempted  in  the  like  cafe  before ;  and 
the  allowing  it  in  fuch  cafes  v/ould  not  only  fabjed 
all  the  privileges  of  the  Houfe  of  Commons,  but 
the  liberties  of  all  the  people  of  England,  to  the 
v/ill  and  pleafure  of  the  Houfe  of  Lords. 

And  when  your  Lordfhips  exercife  of  judicature 
upon  writs  of  error  is  confidered,  how  unaccounta- 
ble in  its  foundation  ;  how  inconfiftent  is  it  with  our 
conflitution,  which,  in  all  other  refpeds,  is  the 
wifeil  and  happiefl  in  the  world,  to  fuppofe  the  lafl 
refort  in  judicature  and  the  legiflative  to  be  differ- 
ently placed  ? 

And  when  it  is  confidered  how  that  ufurpation, 
in  hearing  of  appeals  from  courts  of  equity.,  fo  eafily 
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traced,  tho'  often  denied  and  protefted  againft.  yet 
ftill  exercifed,  and  almoft  every  fefTion  of  Parlia- 
ment extended,  it  is  not  to  be  wondered,  that  after 
the  fuccefs  your  Lordfhips  have  had  in  thofe  great 
advances  upon  our  conftitution,  you  lliould  now  at 
once  make  an  attempt  upon  the  whole  frame  of  it, 
by  drawing  the  choice  of  the  Commons  reprefenta- 
tives  to  your  determination  ,  for  that  is  a  neceflary 
confequence,  from  your  Lordfhips  encouraging  the 
late  adtions,  and  your  countenancing  a  writ  of  error ; 
which  if  allowed  upon  fuch  a  proceeding,  might  as 
well  be  introduced  upon  all  a6ls  and  proceedings  of 
courts  or  magiftrates  of  juftice  :  And  tho'  the  pre- 
fent  inflance  has  been  brought  on  under  the  fpecious 
pretence  of  preferving  liberty,  it  is  obvious  the 
fame  will  as  well  hold  to  controul  the  bailing  and 
difcharging  prifoners  in  all  cafes. 

And  the  Gammons  cannot  but  fee  how  your 
Lordfhips  are  contriving,  by  all  methods,  to  bring 
the  determination  of  liberty  and  property,  into  tlie 
hottomkfs  and  infatiable  gulph  of  your  hordjlnps  judi- 
cature^ which  would  fwallow  up  both  the  preroga- 
tives of  the  crown,  and  the  rights  and  liberdes  of 
the  people ;  and  which  your  Lordfhips  muft  give 
the  Commons  leave  to  fay,  they  have  the  greater 
reafon  to  dread,  when  they  confider  in  what  man- 
ner it  has  been  exercifed  ;  Hhe  injlances  whereof  they 
forbear^  hecaufe  they  hope  your  Lordfhips  will  reform  ; 
and  they  defire  rather  to  compofe  the  old  •,  than  to  cre^ 
ate  any  new  differences. 

Upon  the  whole,  the  Commons  hope,  that  up- 
on due  confideration  of  what  they  have  laid  before 
your  Lordfhips,  you  will  be  fully  iatisfied  they 
have  a6ted  nothing  in  all  thele  proceedings,  but 
what  they  are  fufficicntly  juftified  in  from  prece- 
dents, and  the  known  laws  and  cuftoms  of  Parlia- 
ment ;  and  that  your  Lordfhips  have  aflumed  and 
exercifed  judicature  contrary  to  the  known  laws 
and   cuftoms  of  Parliament,    and  tending   to   the 
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overthrow  of  the  rights  and  liberties  of  the  people 

of  England. 

Refdved^ 
That  a  conference  be  defired  with  the  Lords,  up- 
on the  fubjedl  matter  of  the  lail  conference. 

Ordered^ 
That  Mr.  Aijlaby  do  go  to  the  Lords,  and  de- 
fire  the  faid  conference. 

Mercurii  7  die  Mar  tit  ^   1704. 

Mr.  j^ijlaby  reported,  that  he  having  been  at  the 
Lords  (according  to  the  order  yefterday)  to  defire  a 
conference  upon  the  fubjedl  matter  of  the  lad  con- 
ference, the  Lords  return  an  anfwer. 

That  they  do  agree  to  a  conference  accordingly, 
and  appoint  the  fame  prefently  in  the  painted  cham- 
ber. 

Ordered^ 

That  the  managers  who  managed  the  lafl  con- 
ference, do  manage  the  conference  which  is  to  be 
prefently  with  the  Lords. 

And  the  managers  went  to  the  conference. 

And  being  returned, 

Mr.  Bromley  reported,  that  they  had  been  at  the 
conference,  and  delivered  to  the  Lords  what  the 
houfe  had  di reded. 

A  meflage  from  the  Lords  by  Sir  Richard  Hoi- 
ford  and  Mr.  Pitt.  Mr.  Speaker,  the  Lords  de- 
fire  a  free  conference  with  this  houfe  to  morrow  at 
one  of  the  clock,  in  the  painted  chamber,  upon  the 
fubjed  matter  of  the  lait  conference, 

Refolvedy 
That  this  houfe  will  fend  to  the  Lords  an  anfwer 
by  meflengers  of  their  own. 

And 
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And  the  mefTengers  were  called  in  again  \  and 
Mr.  Speaker  acquainted  them  therewith. 

Jovis  8  die  Martii^   1704.  ^^I'^io  4  Anna  Regina, 

Refolved^ 
That  a  meiliige  be  fent  to  the  Lords  to  acquaint 
them,  that  when  their  Lordfhips  had  lent  yefter- 
day  in  the  afternoon,  after  three  o'clock,  to  defire 
a  free  conference  upon  the  fiibjedl  matter  of  the  lail 
conference,  the  houfe  was  juft  rifing ;  but  that  this 
houfe  will  meet  their  Lordihips  at  a  free  conference, 
as  their  Lordfhips  have  defired,  at  fuch  a  time  as 
their  Lordfliips  fhall  appoint,  the  time  named  yef- 
terday  by  their  Lordfhips  being  now  pad. 

Ordered^ 
That  Sir  'Thomas  Hanmer  do  carry  the  faid  mef- 
fage. 

Ordered^ 

That  the  managers  who  managed  the  laft  confer- 
ence, do  manage  the  fiid  free  conference  :  And 
fome  others  were  added   to  them. 

Sir  Thomas  Hanmer  reported,  that  he  having  been 
at  the  Houfe  of  Lords,  to  deliver  the  meflage  di- 
rected by  this  houfe,  he  found  that  the  Lords  were 
juil  up.     ^ 

The  ferjeant  at  arms,  attending  this  houfe,  hav- 
ing acquainted  the  houfe,  that  he  had  received  two 
writs  of  Habeas  Corpus  under  the  great  feal  of  Eng- 
land^ to  bring  before  the  Lord  Keeper  the  bodies  of 
James  Mountague^  Efq-,  and  Alexander  Denton^  Efq; 
(who  are  committed  to  his  cuftody  by  warrants 
from  the  Ipeaker  of  this  houfe  for  a  breach  of  pri- 
vilege.) 

The  houfe  again  alTumed  the  confideration  of 
that  matter  :  And  after  debate. 

Refohedf 
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Rcfohed^ 
TIiiU  no  commoner  of  England^  committed  by 
the  HoLife  of  Commons  for  breach  of  privilege,  or 
contempt  of  that  houfe,  ought  to  be,  by  any  writ 
of  Habeas  Corpus,  made  to  appear  in  any  other  place, 
or  before  any  other  judicature,  during  that  feffionof 
Parhament  wherein  fuch  perfon  was  fo  committed. 

Refoked, 
That  the  ferjeant  at  arms  attending  this  houle, 
do  make  no  return  of,  or  yield  any  obedience  to  the 
faid  writs  of  Habeas  Corpus  *,  and  for  fuch  his  refu- 
fal,  that  he  have  the  protection  of  the  Houfe  of 
Commons. 

Refohed, 
That  the  Lord  Keeper  be  acquainted  with  the  faid 
refolutions,  to  the  end,  that  the  faid  writs  of  Habeas 
Corpus  may   be  fuperfeded,  as  contrary  to  law,  and 
the  privileges'  of  this  houfe. 

Ordered^ 
That  the  clerk  of  this  houfe  do   acquaint    the 
Lord  Keeper  of  the  great  leal  of  England  with  the 
laid  refolutions. 

Veneris  9  die  Martii,  1704. 

The  clerk  acquainted  the  houfe,  that  he  did,  pur- 
fuant  to  their  commands  laft  night,  wait  upon  the 
right  honourable  the  Lord  Keeper  of  the  great  feal 
o^  England,  and  acquaint  his  Lordfhip  with  the  re- 
folutions of  the  houfe  yefterday,  relating  to  the  writs 
of  Habeas  Corpus  ;  and  left  the  refolutions  with  his 
Lordfhip. 

Sir  Thomas  Hanmer  reported,  that  he  having  been 
at  the  Lords  with  the  mefifage  ordered  yeRcrday, 
the  Lords  do  return  an  anfvver,    that  they  do  agree 

to 
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to  meet  this  houfe  at  a  free  conference  this  day,  at 
two  o'clock,  in  the  painted  chamber. 

Then  the  managers  went  to  the  free  conference. 

And  "being  returned, 

Mr.  Bromley  reported,  that  the  managers  appoint- 
ed had  met  the  Lords  at  the  free  conference,  which 
had  lafted  very  long ;  and  that  when  the  managers 
for  the  Commons  took  notice  of  fome  invafions  of 
the  Houfe  of  Lords  in  point  of  judicature,  particu- 
larly as  to  appeals,  the  Lords  broke  up  the  con- 
ference. 

Ordered^ 
That  the  managers  do  draw  up  what  had  paffed 
at  the  conference,  and  lay  the  fame  before  the  houfe 
with  all  convenient  ipeed. 

Martis  13  die  Martii^  1704. 

Mr.  Bromley  reported,  that  the  managers  of  the 
free  conference  with  the  Lords,  had  (according  to 
order)  drawn  up  what  had  pafled  at  the  faid  confer- 
ence, which  they  had  diredled  him  to  report  to  the 
houfe,  which  he  read  in  his  place,  and  afterwards 
delivered  in  at  the  clerk's  table. 

Ordered^ 
That  the  faid  report  be  entered  upon  the  journals, 
and  is  as  followeth,  viz. 

That  the  Lords  who  appeared  as  managers,  and 
fpoke  at  this  free  conference,  were,  the  Earl  of 
Sunderland.,  the  Lord  Ferrers.,  the  Bifhop  of  Salipury^ 
the  Lord  Halifax^  the  Lord  Wharton^  and  the  Duke 
of  Devonjhire^   Lord  Steward. 

That  the  free  conference  was  begun  by  the  ma- 
nagers for  the  Lords,  who  faid,  this  conference  was 
defired  to  maintain  a  good  correfpondence  between 

the 
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the  two  houfes,    which  was  never  more  necelTary 
than  at  this  tinic^. 

That  the  dcHvering  refolutions  at  their  (irft  con- 
ference was  parUamentary  •,  and  inilanced  the  refo- 
lutions 3  Car.  I.  which  produced  the  petition  of 
right. 

That  the  Lords  look  upon  the  Commons  to  be 
a  great  part  of  the  conftitution,  which  cannot  be 
prelerved  but  by  doing  right  to  botii  houfes. 

That  every  part  of  the  body  politick,  as  well  as 
the  body  natural,    ought    to   be  kept  within  due 
bounds ;  an  excefs  in  any  member  will  weaken  tjie  • 
whole. 

That  this  conftitution  is  the  wonder  of  the  world, 
and  glory  of  this  nation  •,  'tis  founded  upon  liber- 
ty and  property  :  And  the  Houfe  of  Commons  hath 
Deen  a  great  fence  and  bulwark  of  liberty. 

That  the  Lords  refolutions  are  very  v/ell  found- 
ed, and  juftified  by  the  laws  of  the  land,  as  is  their 
judicature  in  this  cafe. 

That  it  was  proper  for  them  to  receive  the  peti- 
tions, and  make  thefe  refolutions  thereupon. 

That  the  Lords  are  the  great  court  of  judicature  ; 
and  when  the  courts  below  have  differed  in  opinion, 
there  has  been  refbrt  to  the  Lords  for  their  judgment, 
as  in  the  cafe  of  kindred  of  half  blood  claiming 
fhares  of  inteftates  eflates. 

That  when  fuch  a  complaint  comes  before  the 
Lords,  they  ought  to  give  their  opinion  as  to  the 
law  of  the  land ;  and  that  was  the  foundation  of 
their  prefent  refolutions. 

1 .  That  the  firfl:  refolution  was,  in  effe(ff ,  agreed 
to  by  the  Commons,  tho'  they  go  off  to  foreign  mat- 
ters, of  which  die  Lords  take  no  notice. 

That  the  law  of  the  land  can  be  altered  only  by 
the  legiHature. 

2.  That  the  fecond  refolution  alTerts  the  fubjeds 
redrefs  by  adion  at  law,  ^c. 
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That  all  conftitutions  have  reckoned  this  their 
fafety,  that  every  man,  from  the  higheft  to  the 
loweft,  hath  the  protedion  of  the  law. 

That  according  to  our  conftitution,  the  fubjedt 
may  conteft  his  right  with  the  crown,  and  upon 
equal  terms,  with  that  refpedl  which  is  due. 

That  this  relblution  only  afferts  the  right,  does 
not  ftate  the  refpeclive  courts,  where  the  redrefs  is 
to  be  had :  If  the  party  miftakes  the  court,  he  is 
punilhed  by  cods  of  fuit. 

The  term  of  priviledged  caufes  is  new,  and  the 
diflin6lion  unknown. 

3.  To  iupport  the  faid  relblution,  it  was  urged. 

That  the  breach  of  privilege  was  not  well 
grounded. 

That  it  belongs  to  the  crown  to  make  declara- 
tions 5  the  Commons  did  indeed  make  ordinaiv 
ces;  and  when  their  Prince  was  murdered,  they 
came  to  declarations. 

That  a  law,  without  promulgation,  cannot  have 
force  to  make  an  offence. 

The  liberty  of  men's  perfons  is  the  greateft  pri- 
vilege, and  not  to  be  taken  away,  but  in  known 
cafes ',  the  invading  of  it  has  fhook  the  beft  confti- 
tutions. 

That  the  taking  away  the  liberty  of  one  mean 
perfon,  once  endangered  the  government  of  Rome, 

That  both  houfes  may  commit  for  breach  of  pri- 
vilege, but  cannot  declare  any  thing  to  be  a  privi- 
lege, without  good  grounds,  nor  confequently  make 
any  thing  a  contempt,  that  is  not  known  to  be  fo. 

That  commitments,  or  cenfures,  have  not  been 
ufual  upon  adtions  at  law,  tho'  fuch  adions  have 
brought  the  proceedings  or  privileges  of  either 
houfe  in  queftion. 

That  in  the  cafe  of  freedom  of  Ipeech,  which  is 
the  greateft  privilege,  there  was  a  judgment  in  King 
Charles  the  firft's  reign,  in  the  heat  of  thofe  times, 
againft  feme  members,  for  fpeeches  in  Parliament : 

This 
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This  the  Commons  firll  condemned  ;  and  then  by 
conference  brought  It  before  the  Lords,  who  came 
to  a  refoliicion,  that  it  was  erroneous,  and  defired  the 
Lord  Hollis  to  bring  his  writ  of  error  ;  and  thereupon 
it  was  revcrfed  by  the  Lords,  in  the  time  of  Charles 
the  lecond  ;  which  fliews  the  care  the  Lords  had  of 
the  Commons  privileges. 

That  in  Soame  and  BarnardiflGn's  cale,  the  Com- 
mons did  not  concern  themfelvcs,  only  in  fupport  of 
the  adlion,  when  in  1678,  they  examined  the  judg- 
ment of  reverlals  as  a  grievance. 

That  the  Lords  had  not  interpofed  in  any  fiilts, 
which  concerned  the  proceedings  of  their  houfe. 

That  the  Earl  of  Banbury  (as  he  was  called)  was, 
by  the  Lords,  adjudged  to  ht  no  Peer  :  This  was 
examined  in  the  King^s-Befich^  where,  in  abatement 
of  an  indi(51ment  of  murther  againlt  him,  as  Charles 
Knolles^  Efq;  he  pleaded  his  title  of  an  Earl ;  and 
in  avoidance  of  that,  the  order  of  the  Lords  was 
replied,  and  was  examined  by  the  court,  and  difal- 
lowed. 

That  the  late  Bifhop  of  SiX..  David's  was  profecuted 
in  the  fpiritual  court,  and  deprived,  tho'  a  member 
of  that  houfe  •,  and  the  Lords  did  not  interpofe. 

That  it  is  the  wifdom  of  all  governments,  to  have 
the  law  open ;  and  that's  the  difference  between 
a  legal  and  an  arbitrary  government. 

That  the  Lords  do  not  meddle  with  the  Com- 
mons right  of  determining  their  own  eledions  -,  they 
have  a  fetded  pofTeflion  of  it,  which  is  a  right:  But 
if  all  the  rights  of  fubje(5i:s  concerned  in  thofe  elec- 
tions are  to  be  determined  there,  that  will  bring  all 
quellions  of  freehold,  and  the  allowance  of  all  char- 
ters, and  all  liberty  and  property  before  them. 

That  a  freeholder  of  forty  fiiillings  ^er  annum  lias 

a  right  of  inheritance,  to  which  he  is  born  ;  and  if 

his  vote  is   denied,  he  is  damnified,  and  lofes  the 

credit  of  his  vote  j  and  if  he  lliall  only  come  to  the 

P  2  houf^ 
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Houfe  of  Commons,  they  can  neither  give  him  da- 
mages nor  coils  of  fuit. 

That  a  freehold  cannot  be  determined  by  any 
court  which  cannot  give  an  oath. 

That  the  precedents  produced  concern  only  the 
right  of  determining  eledlions  in  general. 

And  an  a6tion  by  an  eledlor,  for  his  right  of  vot- 
ing, does  not  avoid  the  eledion. 

4.  To  maintain  the  fourth  refolution,  they  faid. 

That  it  may  be  lawful  for  a  man  to  apply  for  his 
liberty,  when  he  cannot  have  it. 

That  the  proceedings  in  1675,  produced  as  a 
precedent  in  this  cafe,  were  upon  a  matter  contefted 
between  the  two  houfes,  and  refolved  differently  in 
the  Lords  Houfe  :  'Topham  and  the  Lieutenant  of  the 
^ower  were  both  turned  out ;  and  the  ferment  was 
fo  high,  that  the  Parliament  was  prorogued,  and 
foon  after  diflblved. 

The  fifth  refolution  is  a  confequence  of  the 
fourth  : 

That  the  commitment  of  the  lawyers  was  not  for 
licentious  fpeech,  as  was  infinuated  at  the  laft  con- 
ference, but  for  pleading  upon  the  return  of  the  writs 
of  Habeas  Corpus, 

That  'tis  the  particular  charader  of  that  odious 
court  called  the  Inq^uijition^  that  no  body  dares  appear 
for,  or  relbrt  to  a  perfon  imprifoned  there,  but  he  is 
left  to  the  me.rcy  of  that  court. 

The  lawyers  are  not  to  be  anfwerable  for  every 
thing  they  argue ;  they  are  to  do  their  duty  for 
their  clients,  and  the  court  Is  to  judge  of  it. 

6.  The  Commons  declining  the  laft  refolution  is 
an  agreeing  to  it,  though  not  fo  parliamentary  as  it 
would  have  been  to  have  agreed  to  it  diredlly. 

That  the  Lords  are  the  only  proper  Judges,  whe- 
ther the  writ  of  error  lies  before  them. 

To 
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To  thefe    arguments   the   managers  for  the  Commons 
anfwered: 

That  they  agreed  the  neceflity  of  a  good  corre- 
ipondence  between  the  two  houfes,  elpecially  at  this 
time  of  common  danger  *,  and  that  the  Commons 
had  fully  Ihewn  their  deiire  to  maintain  that  good 
correfpondence,  by  condefcending  to  meet  their 
Lordiliips  at  this  free  conference,  altho'  their  antient 
and  fundamental  privileges  had  been  called  in  que- 
ftion,  and  denied  by  their  Lordfhips,  and  that  in 
an  ejttraordinary  and  very  unparliamentary   manner. 

That  the  delivery  of  refolutions  is  ^o  far  from 
being  the  only  method  of  conferences,  that  the  more 
ufual  method  has  been  to  offer  rcafons,  without  re- 
folutions ;  and  it  would  be  very  difficult  to  give  any 
inftance  (before  this)  of  either  houfe  delivering  pof- 
fitive  refolutions  at  a  conference,  without  the  reafons, 
at  the  fame  time,  to  fupport  them,  and  that  induce 
them  to  make  fuch  refolutions. 

I .  That  the  Commons  anfwer  to  the  Lords  firft 
relblution,  is  not  foreign  to  the  fubjed-matter  of  the 
conference  :  Becaufe  the  Commons  apprehended  the 
fubje6t- matter  to  be  their  Lordfhips  denying  the 
privileges  of  the  Commons,  on  the  one  hand,  and 
their  extending  their  own  judicature  beyond  its  pro- 
per limits,  on  the  other  :  And  therefore  the  Com- 
mons could  not  but  take  notice,  how  far  their  Lord- 
fhips had  tranfgrelTed  in  the  exercife  of  an  unwar- 
rantable judicature,  in  contradidion  to  that  very 
rule  they  had  laid  down  for  the  teft  of  the  proceed- 
ings of  the  Commons,  and  by  which  the  Commons 
had  ftriclly  governed  themfelves. 

That  the  Commons  cannot  create  new  privileges ; 
yet  in  Cookers  13  reports,  fo,  63.  'tis  faid,  the  privi' 
lege  of  Parliament,  either  of  the  upper  houfe,  or  of 
the  Houfe  of  Commons,  belongs  to  the  determination 
or  decifion  only  of  the  court  of  Parliament,  for  every 

P  3  court 


214  Parliamentary         K.  lyo^, 

CO  rt  hath  a  right  to  adjudge  their  own  privileges, 
according  to  the  book  of  Ed.  4.  Sir  John  TajiorC^ 
cafe. 

2.  To  their  Lord Ihips  arguments  for  their  fecond 
refolution  your  managers  anfwered  : 

That  every  perfon  injured,  hath  a  right  to  feek 
redrefs ;  but  then  that  redrefs  muft  be  fought  in  the 
place  where  the  matter  is  properly  cognizable. 

3.  To  what  the  Lords  offered  upon  the  third 
refolution,  your  managers  anfwered: 

That  matters  of  election  do  not  belong  to  the 
courts  below^  but  only  to  the  Houfe  of  Commons, 
which  hath  been  in  long  poiTeffion  of  them:  That 
there  was  an  a6l  of  Parliament  made  in  the  time  of 
King  Henry  the  fixth,  to  give  an  adion  for  a  falfe 
return  of  members  to  ferve  in  Parliament,  becaufe 
no  fach  a6lion  lay  at  common  law,  it  relating  to 
ele6lions. 

That  double  returns  not  being  within  that  ftatute, 
no  adlion  lay  in  the  courts  of  common  lav/,  for  mak- 
ing any  double  return,  'till  the  ilatute  7  and  8 
William  III. 

That  befides  the  inftances  given.  In  the  anfwers  the 
Commons  gave  to  the  Lords  relblutions,  at  the  laft 
conference,  this  diilindion,  as  to  privileged  cafes, 
is  fully  and  undeniably  warranted  by  the  ftatute 
made  in  the  firft  year  of  King  William  and  Queen 
Mary^  entitled.  An  a^  declaring  the  rghts  and  liber- 
ties of  the  fuhje5t^  and  fettling  the  fiicceffon  of  the 
crown  ;  where,  among  other  endeavours  of  the  late 
King  James^  to  iubvert  and  extirpate  the  laws  and 
liberties  of  the  kingdom,  thefe  are  mentioned,  hy 
violating  the  freed^om  of  ele^ion  of  members  to  ferve  in 
Parliament^  and  frofecutions  in  the  court  of  King's- 
Bench,  for  matters  and  caufes  only  cognizable  in  Far- 
hament. 

Befides,  that  there  are  privileged  cafes  as  well  as 
privileged  perlbns,  appears  from  hence :  A  prohi- 
bition, and  afterwards  attachment,  lies,  for  fuing 
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in  the  fpirltual  court  for  a  temporal  caufe  dcter- 
niiniible  in  the  temporal  court.  There  are  divers 
Jaws  within  this  realm,  of  which  the  common  law 
is  but  one,  as  appears  in  Cooke's^  1  Lift.  Fo.  2.  B, 
where  he  mentions  Lex  ^  conJueLudo  Parliamenti^  ^ 
lex  communis,  as  diftind  laws. 

As  there  are  feveral  laws,  fo  there  are  feveral 
courts  and  jurifdi6lions,  and  feveral  caufes  proper 
for  thofe  feveral  laws  and  feveral  jurifdidions :  Of 
thefe  the  high  court  of  Parliament  is  the  firft :  Lex 
^  confiietudo  Farliamenti  is  a  great  branch  of  the 
law  of  England  y  and  many  caufes  are  to  be  deter- 
mined only  by  that  law,  as  appears  in  the  Inft, 
Fo,  2^. 

With  fuch  caufes  as  are  in  their  nature  parlia- 
mentary, and  to  be  determined  by  the  law  of  Par- 
liament, the  common  law,  and  common  law  Judges 
have  nothing  to  do  ;  as  further  appears,  4  Inft. 
Fo.  14,  15.  where  the  expreifions  are  very  fuitable 
to  the  prefect  controverfies. 

That  the  perfons  perfifting  in  the  profecution  of 
fuch  aftions,  after  a  prohibition  by  the  Commons, 
for  that  fuch  caufes  belong  to  their  jurifdidion,  the 
committing  them  for  the  breach  of  their  privileges 
in  that  particular,  is  no  more  than  is  done  by  the 
common  law  courts  for  a  like  contempt,  when  per- 
fons will  fue  after  a  prohibition  to  the  fpiritual 
courts :  And  the  Commons  ufual  way  to  defend  their 
privileges  againft  fuch  invaHons,  has  been  by  com- 
mitting the  tools  and  inftruments  thereof. 

It  is  a  fundamental  maxim  of  the  law  and  cuftoni 
of  Parliament,  which  is  the  highefl  and  nobleft  part 
of  the  law  of  England,  and  particularly  adapted  to 
the  prefervationof  the  liberties  of  this  kingdom,  that 
the  two  houfes  are  independent  of  one  another,  and 
fole  Judges  of  their  rights  and  privileges:  That  their 
Lordfhips  did  admit,  the  Commons  have  a  privi- 
lege to  judge  of  the  rights  of  their  own  elections, 
to  one  intent,  but  not  to  another :  But  if  the  Com- 

P  4  mens 


2i6  Parliamentary        A.  1704. 

mons  have  fuch  a  privilege  to  one  intent,  they  mud 
be  Judges  of  it  to  all  intents  and  purpofes  whatlb- 
ever;  and  being  fole  Judges  thereof,  their  judgment 
cannot  be  legally  called  in  queftion,  either  by  v^Tits 
of  Habeas  Corpus^  writs  of  error,  or  otherwife,  in  any 
other  court  -,  and  confequenfly  the  proceedings  in 
Weftminfter-hall^  and  in  the  Houfe  of  Peers,  and  the 
judgment  given  there,  are  all  null  and  void,  iB  coram 
nonjudice. 

The  Commons  commitment  for  commencing 
thefe  adions,  is  no  mcwe  than  what  they  and  their 
predecelTors  have  in  all  times  pradifed,  in  cafes  of 
breach  of  privilege. 

4.  In  anfwer  to  what  the  Lords  had  offered  upon 
the  fourth  refolution,  your  managers  infifted,  that 
application  of  friends  for  the  liberty  of  any  perfon 
imprifoned,  ought  to  be  in  a  proper  place,  and  in  a 
proper  manner,  which  in  this  cafe  ought  to  have 
been  only  to  the  Houfe  of  Commons,  and  by  the 
petitions  of  the  perfons  they  had  committed. 

That  the  proceedings  in  1675,  wisre  fo  well 
grounded,  that  they  mufl  be  precedents  to  the  Com- 
mons to  follow  at  all  times  upon  the  like  occafions. 

5.  To  what  the  Lords  offered  upon  the  fifth  re- 
Iblution,  your  managers  anfwered  *, 

The  licentioufnefs  of  fJDcech  ukd  by  the  lawyers, 
was  only  mentioned  among  other  particulars  of  the 
provocations  they  gave  the  Houfe  of  Commons-,  but 
they  were  committed  for  pleading  upon  the  returns 
of  the  writs  of  Habeas  Corpus^  in  be  half  of  thepri- 
foners  com.mitted  by  the  Houfe  of  Commons,  which 
the  Commons  (who  are  the  only  Judges  of  their 
own  privileges)  take  to  be  a  great  breach  of  the 
privilege  of  their  houfe. 

6.  To  the  laft  refolution  your  managers  infifted, 
that  no  writ  of  error  lies  in  that  cafe  ;  and  that  there 
may  be  cafes  wherein  no  writ  of  error  lies,  was 
their  Lordfhips  opinion  in  the  cafe  of  the  late  Bi- 
fliop    of   St.    David's^    who  brought  his  writ  of 
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error  upon  the  courts  not  granting  him  a  prohi- 
bition. 

The  cafe  of  Sir  7'homas  Armjlrong^  mentioned  by 
their  Lo^idfliips,  was  particular,  in  that  the  Com- 
mons then  apprehended  he  was  intitled  to  a  writ  of 
error,  within  the  meaning  of  the  jR^atute  of  Edward 
the  fixth. 

Your  managers  further  urged  the  novelty  of  the 
adion  in  the  cafe  of  AJJjby  and  White ^  of  which  no 
footfteps  can  be  found  in  any  book  of  the  law,  or 
in  any  record,  although  we  have  faithful  reports  of 
all  memorable  caies  for  four  hundred  years  pad ; 
and  the  occafion  of  fuch  an  adion  mufl  frequently 
have  happened. 

The  Lords  themfelves  (when  tliey  had  no  defign 
upon  the  privileges  of  the  Commons)  were  of  opi- 
nion, in  the  cafe  of  Sir  Samuel  Barnardijion^  in  the 
firft  year  of  the  reign  of  King  William^  that  no  fuch 
action  lay  -,  and  there  is  no  reafon  can  be  offered  to 
maintain  this  action,  but  held  more  flrongly  in  the 
cafe  of  Sir  Samuel  Barnardifton^  as  damages,  cofts, 
iSc,  And  it  is  an  abfurd  ditlin6lion  to  fay,  that  in 
this  cafe  the  right  of  eledion  cannot  come  in  queftion, 
becaufe  the  determining  of  the  right  of  the  eledtors 
doth  generally  determine  the  right  of  the  eleded ; 
and  almofl  all  controverted  eledions  depend  upon 
the  qualifications  of  the  eledors. 

That  the  Commons  had  fhewn  fuch  a  difpofition 
to  maintain  a  good  correfpondence  with  their  Lord- 
fhips,  though  their  Lordfhips  in  the  cafe  of  Afl:>hy 
and  White ^  had,  contrary  to  the  judgment  of  the 
courts  below,  allowed  the  adion,  upon  which  the 
Plaintiff  had  taken  out  execution,  and  levied  the 
money  ;  that  the  Commons  took  no  notice  of  it, 
and  were  willing  to  let  the  matter  fall,  wliich  might 
occafion  any  conteft  in  this  dme  of  publick  danger : 
But  when  other  adions  of  the  like  nature  were  ftill 
commenced  and  profecuted,  whereby  all  eleftions 
would  be  brought  to  the  determination  of  the  Lords, 

or. 


2i8  Par  ir  AME  NTARY        A.  1704. 

or,  at  leaft,  in  time  fo  influenced,  as  that  the  Lords 
would  in  efFed  chufe  the  Commons,  and  thereby 
the  independency  of  the  two  houfes  would  be  deftroy- 
ed,  which  is  the  great  fafety  of  the  conftitution ; 
then  it  concerned  the  Commons,  who  are  the  repre- 
fcntatives  of  the  people,  to  oppofe  what  would  be 
fo  fatal  to  our  conilirution. 

The  bringing  writs  of  Habeas  Corpus  upon  the  com- 
mitments of  the  Commons,  and  a  writ  of  error 
thereupon  before  the  Lords,  would  bring  all  the 
privileges  of  the  Commons  to  be  determined  by  the 
Judges,  and  afterwards  by  the  Lords,  upon  fuch 
writs  of  error. 

Nay,  fuch  writs  of  error  upon  every  Habeas  Cor- 
pus^ would  bring  the  liberty  of  every  Commoner  in 
England^  to  the  arbitrary  difpofition  of  the  Houfe 
of  Lords. 

And  if  a  writ  of  error  cannot  be  denied  in  any 
cafe,  and  the  Lords  alone  are  to  judge  whether  the 
calc  be  proper  for  a  writ  of  error,  then  all  the  Queen's 
revenue,  all  her  prerogatives,  and  all  the  lives  and 
liberties  of  the  people  of  England^  will  be  in  the 
hands  of  the  Lords,  for  every  felon,  burglar,  and 
traitor,  will  be  entitled  to  a  writ  of  error  before  the 
Lords  •,  and  they  will  have  even  power  of  life  and 
death. 

And  by  writs  of  error  and  appeals,  as  already  ex- 
ercifed,  they  will  have  all  our  properties  ;  by  fuch 
new-invented  action  they  will  have  all  our  ele6lions ; 
and  by  fjch  writs  of  Habeas  Corpus^  and  writs  of  error 
thereupon,  they  will  have  all  our  privileges,  liber- 
ties, and  even  lives,  at  their  determination  *,  who 
determine  by  vote,  with  their  doors  fhut,  and  it  is 
not  certainly  known  who  it  is  that  hurts  you. 

The  novelty  of  thofe  things,  and  the  infinite  con- 
fequences  of  them,  is  the  greateft  argument  in  law, 
that  they  are  not  of  right. 

The  Commons  are  not  contending  for  a  fmall 
thing,  but  for  their  all : 
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Efpecially  fince  the  Lords  have  iband  out  a  way 
to  diltrels  the  government,  by  detaining  the  money 
given  by  the  Commons,  which  mud  come  laft  to 
them,  becaufe  the  money-bills  muft  begin  with  the 
Commoners  ;  and  if  by  that  means  they  can  extort 
writs  of  error  where  they  never  were  heard  of,  the 
Commons  muft  commit  the  perfons  employed  in  all 
fnch  innovations,  or  elfe  they  mull  lofe,  by  fuch 
contrivances,  all  that  they  have. 

In  the  cafe  of  Benzil  Holies^  Sir  John  Elliot^  Sec: 
in  1667,  the  Commons  declared  the  judgment  given 
in  5  Car.  I.  to  be  an  illegal  judgment,  and  againll  the 
privilege  of  Parliament ;  and  this  they  did  of  them- 
lelves,  before  they  acquainted  the  Lords  therewith. 

Afterwards,  becaufe  it  concerned  the  Lords  as 
well  as  the  Commons,  they  imparted  their  refolu- 
tions,  to  the  Lords,  who  concurred  with  the  Com- 
mons ;  and  the  writ  of  error,  which  was  afterwards 
brought  at  the  defire  and  inftance  of  the  Lords,  and 
not  at  all  by  the  defire  of  the  Commons,  they  refted 
upon  their  own  reiblution,  that  it  was  an  illegal  judg- 
ment. 

The  Lords,  by  way  of  reply,  laid  further,  that 
this  is  a  caufe  of  liberty  and  property,  and  judicial 
proceedings,  which  the  Commons  had  endeavoured 
to  flop. 

That  the  conference  therefore,  asked  by  the  Lords, 
upon  the  fundamental  rights  and  liberties,  was  proper. 

That  they  are  the  fame  terms  the  Commons  ufed, 
3  Car.  when  their  Hberties  were  attacked. 

That  the  true  method  of  conference  is  not  by  way 
of  queflion  and  anfwer,  but  by  refolutions ;  which 
are  not  fo  binding,  but  if  the  Lords  are  convinced 
by  arguments,  they  may  retra6l  them. 

That  the  Lords,  fure,  may  regularly  take  notice 
of  this  printed  paper,  when  it  contains  fuch  declara- 
tion, as  all  perfons  are  bouncj  to  take  notice  of  at 
the  peril  of  commitment. 

That 
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That  the  right  of  the  Houfe  of  Commons  to  de- 
termine their  own  eleftions  is  not  in  queftion,  or  in- 
tended to  be  changed  ;  but  the  two  precedents  pro- 
duced to  fupport  them  are  very  much  miftaken. 

That  the  cafe  of  Sir  Francis  Goodwin  is  not  fairly 
flated,  the  word  order  being  omitted  in  the  Com- 
mons anfwer  to  the  Lords  meflage,  reladng  to  the 
Commons  proceedings  in  this  cafe ;  which  refers  to 
a  particular  order  of  the  Houfe  of  Commons,  they 
having  before  determined  that  eledion.  That  it  is 
not  taken  notice  that  the  Lords  went  with  the  Com- 
mons to  the  King,  and  were  mediators  -,  and  that 
at  the  laft  a  new  writ  iflfued  for  a  new  eledion. 

That  in  the  fladng  the  precedent  28  Eliz.  the 
Commons  have  not  taken  notice,  that  the  ele6lion 
was  in  that  cafe  determined  by  the  Judges. 

That  the  Commons  did  not  confine  their  refolution 
to  Armjlrong^^  cafe  ;  But  it  is  general  and  abiblute, 
that  a  writ  of  error  in  felony  or  treafon,  is  of  right 
and  not  of  grace. 

That  by  the  writ  of  error  brought  in  the  late  bi- 
fhop  of  St.  David's  cafe,  upon  the  denial  of  a  pro- 
hibition, and  difallowed  by  the  Lords,  it  appears, 
when  a' record  comes  improperly  before  them,  they 
are  fo  iufl  as  to  difmifs  it. 

That,  inftead,  of  proving  the  law,  the  confe- 
quences  are  urged,  which  is  not  right  arguing. 

That  the  queflion  is,  whether  the  Queen  is  bound 
to  grant  a  writ  of  error  ^  If  flie  is,  it  will  be  hard 
for  any  body  of  men  to  interpofe  with  the  crown, 
and  flop  it,  to  hinder  that  Fiat,  which  by  the  opi- 
nion of  the  Judges,  fiie  ought  to  give. 

She  is  obliged  too,  by  Magna  Charta :  Nulli  ne- 
gahimus^  nulli  deferemus^  Juftitiam. 

That  v/hether  a  writ  of  error  lies  or  not,  will 
afterwards  be  proper  for  the  judgment  of  this  court, 
as  'tis  of  any  other  court  where  a  writ  of  error  is 
returnable. 

that 
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That  the  Commons  are  very  fafe,  and  may  de- 
pend the  Lords  will  be  as  tender  of  their  privileges 
as  of  their  own. 

That  whatever  privileges  accrue  to  the  Commons, 
will  accrue  to  the  Lords  alfo :  If  the  commitments 
of  the  Commons  are  free  from  the  cognizance  of  the 
courts  below,  thole  of  the  Lords  will  be  io  too. 

That  3  Car.  the  Commons  maintained,  that  the 
meafure  of  perfons  being  bailable,  is  not  from  the 
authority  which  committed,  but  from  the  caufe  of 
commitment. 

Your  managers  further  obferved,  thisfubje6l  mat- 
ter was  fcarce  ever  in  conference  before,  between  the 
Lords  and  Commons,  and  will  feem  ftrange  to  pof- 
terity. 

That  the  Lords  concern  for  liberty  and  property 
cannot  be  equal  with  that  of  the  Commons  -,  for  the 
Lords  hberty  is  better  fenced,  and  confequently  their 
property  too,  than  that  of  the  Commons. 

The  Lords  are  lefs  interefted  in  the  event  of  this 
conference  than  the  Commons,  who  are  the  truftees 
of  thofe  who  fent  them,  and  are  bound  in  duty  and 
intereft  to  preferve  their  liberty  and  property ;  and 
having  but  a  triennial  duration,  which  is  at  this  time 
near  expiring,  it  is  not  to  be  imagined  they  will  in- 
fringe what  they  are  entrufted  with,  and  fo  much 
concerned  to  maintain  ;  and  that  fo  notorioufly,  that 
the  Lords  fhould  complain,  who  are  much  lefs  con- 
cerned, but  more  to  be  feared,  as  their  defigns  as 
well  as  honour  may  be  hereditary. 

At  the  firft  conference,  fix  refblutlons  were  de- 
livered, as  matters  of  undoubted  truth  and  law. 

And  the  proceedings  of  the  Commons  are  to  be 
tried  by  thefe  rules,  though  they  were  no  parties  to 
the  making  them. 

I .  The  firft  is  not  to  be  excepted  againft ;  only  Is 
an  infinuation,  as  if  the  Commons  had  pradiied  the 
contrary,  which  they  are  not  confcious  of 

2.  To 
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2.  To  the  fecond,  there  are  many  injuries  for 
which  no  adion  at  law  is  allowed ;  as  if  a  Judge 
gives  a  wrong  judgment,  the  redreis  by  writ  of 
error  is  no  fatisfadion  for  the  damage. 

So  for  other  ads  of  a  Judge,  or  court  of  Juftice, 
as  denying  a  writ  of  Habeas  Corpus^  or  bail,  no 
adion  lies,  but  upon  the  late  flatute. 

That  their  Lordfhips,  not  making  any  diftindi- 
on  between  matters  and  caufes,  which  were  exempt 
from  the  cognizance  of  the  common  law  courts,  as 
being  folely  cognizable  in  Parliament,  and  caufes 
which  were  exempt  only  in  relped  of  the  perfons 
fued,  being  in  titled  to  privilege  of  Parliament, 
icems  to  be  the  occafion  of  the  millakes  their  Lord- 
fhips have  entertained,  in  relation  to  the  proceedings 
of  t\\Q  Commons ;  that  the  Houfe  of  Commons  is  a 
court  of  judicature  in  many  refpeds ;  and  as  fuch, 
hath,  as  well  as  other  courts,  caufes  proper  and  pe- 
culiar to  its  jurifdidion. 

That  the  law  books,  and  particularly  the  Lord 
Cooky  fpeak  of  matters  of  Parliament  which  are 
not  to  be  determined  by  the  common  law^  but  accord- 
ing to  the  law  and  ufage  of  Parliament. 

That  all  matters  moved^  or  done  in  Parliament^ 
mujl  be  queftioned  and  determined  there^  and  not  elfe- 
where^  has  been  heretofore  afferted  by  the  Houfe  of 
Commons,  as  their  antient  and  undoubted  right,  and 
has  been  allowed  both  by  the  Judges  of  law,  and 
by  their  Lordfhips.  And  when  the  Judges  of  the 
Kin^s-Benchy  in  the  fifth  year  of  King  Charles  the 
firil:,  upon  an  information  againft  Sir  John  Elliot^ 
Mr.  Hollis,  and  others,  held,  that  "matters  done  in 
the  Houfe  of  Commons.,  if  not  done  in  a  parliamen- 
tary way.,  jnight  be  qtiejlioned  elfewhere  -,  that  judg- 
ment was  afterwards  reverfed  in  Parliament. 

That  their  Lordfhips  allowed  all  matters  relating 
to  eledions,  ought  to  be  determined  folely  by  the 
Commons :  And  tho'  their  Lordfhips  attempted  to 
make  a  diftindion  between  the  right  of  eledions, 

and 
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and  the  right  of  eledlors,  yet  their  Lordflilps  can- 
not find  room  for  fuch  a  diftindlion,  unlefs  they 
would  fay,  the  right  and  qualification  of  the  eledors 
was  a  matter  not  relating  to  elections. 

That  by  the  Parliament  rolls,  1 1  Rich.  II.  It 
appears  a  petition  was  exhibited  by  Parliament,  and 
allowed  by  the  King,  that  the  liberties  and  privi- 
leges of  Farliament  Jljould  be  dijcajfcd  by  the  Parlia- 
ment^ and  not  by  any  other  courts^  nor  by  common  or 
civil  law ;  and  therefore  when  the  Judges  have  been 
afked  their  opinions  in  matters  of  Parliament,  they 
have  anfvvered,  that  the  privileges  of  Parliament 
ought  to  be  determined  there.,  and  not  by  any  other  ^ 
as  they  did  in  the  cafe  of  Thorpe  Speaker  of  the 
Houfe  of  Commons,  31  //.  VI. 

That  thefe  matters  are  not  exempt  from  the  de- 
termination of  other  courts,  in  relped  of  the  perfons 
fued  ;  for  then  they  might  be  determined  there  af- 
ter the  time  of  privilege  was  expired  ;  v/hereas  it 
is  evident,  that  fuch  matters  and  caufes  cannot  be 
determined,  in  any  other  court  than  that  of  the 
Parliament,  after  the  expiration  of  the  time  of  pri- 
vilege, any  more  than  before. 

That  thefe  matters  are  determinable  in  Parliament, 
although  the  perfons  profecuted  are  not  entitled  to 
the  privilege  of  Parliament,  as  appears  by  many 
infiances,  particularly  by  that  of  the  Mayor  of 
fVeJibwry^  in  the  eighth  year  of  Queen  Elizabeth^ 
who,  for  taking  four  pounds  to  get  a  perfon  eleded 
a  Burgefs  for  that  borough,  was  fined  and  impri- 
foned  by  the  Houfe  of  Commons.,  although  he  was 
not  a  perfon  entitled  to  the  privilege  of  Parliament. 
That  it  may  be  as  well  faid,  that  an  adion  is 
maintable  for  refufing  any  of  the  Lords  a  right 
of  precedency  in  Parliament  •,  yet  it  cannot  be 
imagined  the  Houfe  of  Peers  would  be  content  the 
fame  fhould  be  brought  in  queilion,  in  any  the 
courts  of  law,  and  decided  by  a  Jury  of  Com- 
moners. 

But 
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But  the  fame  arguments  will  hold  for  maintaining 
fuch  an  a6lion,  to  recover  damage  for  refufing  pre- 
cedency to  him  that  hath  right  to  it,  as  for  main- 
taining an  adlion  to  recover  damages,  for  refufing  to 
take  down  upon  the  poll  the  vote  of  an  elector :  For 
it  may  with  equal  reafon  be  faid  in  both  caufes,  that 
the  plaintiff  hath  a  right,  that  the  defendant  refufed 
him  that  right,  that  fuch  refufal  is  an  injury,  and 
confequently  ought  to  be  repaired  in  damages. 

3.  As  to  the  third  refolution,  the  Commons  are 
not  accountable  to  the  Houfe  of  Lords,  or  any  other 
court,  for  what  they  did  in  that  matter. 

Their  privileges  being  rights  peculiar  to  that 
houfe,  what  is  their  privilege,  and  the  breach  of  it, 
is  only  examinable,  and  to  be  judged  by  them- 
fclves. 

That  the  courts  of  Wejlminjler-Hall  have  that  de- 
ference for  each  other's  judgment,  that  in  commit- 
ments for  contempt,  or  mifdemeanour,  which  are 
frequent  every  term,  another  court,  though  fupe- 
rior,  will  not  redrefs  the  prifoner  by  Habeas  Corpus, 
or  otherwife ;  but  he  mufl  addrefs  to  the  court 
which  committed  him,  much  lefs  can  an  inferior 
court  do  it. 

The  Houfe  of  Commons  therefore  expeded  the 
fame  deference  from  thofe  courts  which  they  pay 
each  other  \  and  alio  from  the  Lords  Houfe  what  is 
due  to  a  co-ordinate  jurifdidlion :  The  Commons 
taking  themfelves  to  be  fupcrior  to  any  court  in 
Wsftminfter-Hall^  and  pot  allowing  any  court  in 
this  Government  to  be  their  fuperior,  no  more  than 
their  predeceflbrs  have  done. 

The  Commons  do  not  intend  by  their  declaration 
to  make  a  new  law,  but  barely  declare  what  the  law 
was,  and  prohibit  any  perfon  to  a6t  contrary. 

The  term  Declaration  is  not  peculiar  to  the  Prince, 
but  is  a  familiar  term  in  Weftmtnfier-Hall. 

The  commitment  was  not  for  a6ling  contrary  to 
the  vote  of  the  Commons,  but  for  ading  contrary 

to 
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to  law,  after  the  law  was  notified  to  them  by  that 
declaration,  and  they  thereby  prohibited  to  proceed 
in  that  courfe. 

To  fet  this  in  a  true  light,  if  a  man  fues  in  the 
admiralty,  or  ecclefiaftical  court,  for  a  matter  pro- 
perly cognizable  at  common  law,  the  party  fhall  not 
indeed  be  committed  for  commencing  that  fuit-,  but 
if  the  defendant  in  fuch  fuit  obtains  a  prohibition, 
which  declares  what  the  law  is,  and  gives  the  plain- 
tiff notice  tliat  liis  fuit  is  contrary  to  law,  and  there- 
fore prohibits  him  to  proceed  any  further  therein  ;  if 
he  does  proceed,  an  attachment  will  iffue  to  arreft 
him  for  breach  of  prohibition,  as  it  is  faid, 
though  in  truth,  it  is  for  ailing  contrary  to  law, 
aftei'  he  had  been  admoniflied  what  the  fame  was. 

Now  there's  no  difference  between  the  declaration 
complained  of,  and  the  prohibition  mentioned,  but 
in  the  name  only  ;  both  declare  what  the  law  is ; 
both  admonifh  the  perfon  offending,  and  both  com- 
mand him  not  to  proceed  ;  fo  that  there  is  as  much 
reafon  to  complain  of  a  prohibition  at  law,  as  of  the 
declaration  mentioned  in  the  refolution. 

4.  To  the  fourth  refolution,  if  it  refpedls  the  pri- 
foners  committed  by  the  Commons,  they  apprehend 
the  application  ought  to  be  to  their  houfe. 

5,  For  the  fifth  refolution,  the  Commons  have 
the  fame  exceptions  to  it  as  they  had  to  the  third  re- 
foludon :  For  if  Council,  Attornies,  or  Solicitors, 
are  prohibited,  and  adl  contrary  to  the  order  of  any 
court,  they  are  guilty  of  a  contempt  of  that  court, 
and  for  fuch  contempt  they  may  be  taken  into  cuf- 
tody. 

To  their  Lordfliips  laft  refolution,  it  is  very  true, 
that  in  the  laft  reign  the  Houfe  of  Commons  did  fo 
rcfolve  in  the  caufe  of  Sir  Thomas  ylrmftror,g^  as 
hath  been  cited,  which  cafe  was,  that  S'yc  Thomas 
Armfirong  was  indicled  for  high-treafon,  and  after- 
wards fled  beyond  fea,  where  he  was  at  the  tim.e  of 
the  exigent  awarded   againft   him  \  and  afterwards. 

Vol.  IV.  Q^  wichin 
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within  a  year  after  the  exigent  awarded,  he  was- 
'  brought  prifoner  into  Englmd^  add  would  have  a 
writ  of  error ^  but  it  was  denied  him  ;  upon  which 
the  Houfe  of  Cofjrmons  made  the  refolution  mentioned. 
At  the  common  law,  if  a  perfon  had  been  guilty 
of  a  capital,  or  any  other  crime,  and  had  been  in 
England  at  the  time  of  the  indictment  found  againft 
him,  but  was  beyond  fea  at  the  time  of  the  exigent 
awarded,  and  thereupon  an  outlawry  was  had,  the 
perfon  outlawed  might  any  time  afterwards  have 
reverfed  that  outlawry,  for  that  error  in  fa6tj  the 
pradice  whereupon  was,  that  perfons  guilty  of  trea- 
fon,  would  fly  beyond  fea,  and  there  flay  till  the 
witnefies  againll  them  were  dead,-  and  then  return 
into  England^  reverfe  their  outlawry,  and  become 
fafe.  To  remedy  which  mifchief,  was  the  Statute 
of  Edward  VI .  made,  which  takes  away  the  error 
in  treafon,  unlels  the  perfon  oudawed  rendered  him- 
felf  to  the  Chief  juftice  within  a  year  after  the  out- 
kv/ry :  Within  which  exception  was  the  cafe  of  Sir 
Thomas  Armfirong^  as  the  Commons  apprehended, 
which  was  the  reafon  of  the  refolution  :  And  in  onher 
cafes  the  practice  fmce  that  refolution  has  been  other - 
wife ;  for  in  the  cafe  of  Salifhiiry^  who  was  attaint- 
ed of  felony  for  counterfeiting  the  ftamps,  a  writ  of 
error  was  denyed  him,  tho'  he  petitioned  for  the 
lame.  But  if  this  refolution  is  aimed  at  a  writ  of 
error  for  denying  a  Habeas  Corpus^  or  denying  to 
bail,  or  difcharge  perfons  comitted  by  the  Houfe  of 
Com?nons^  this  refolution  is  very  wide  from  the  pur- 
pofe  5  for,  whether  a  writ  of  error  be  a  writ  of 
rights  or  a  writ  of  grace^  in  all  cafes  where  a  writ 
of  error  does  lie,  yet  their  Lordfhips  refolution  can- 
not be  carried  fo  far  as  to  make  a  writ  of  error  lie, 
in  a  cafe  where  there  is  no  judgment  pronounced, 
as  there  never  is  in  the  cafe  of  an  Habeas  Corpus^  or 
in  any  thing  relating  thereunto  \  for  if  a  Habeas 
Corpus  is  denied,  or  if  granted,  and  the  perfons 
thereupon  denied  to  be  bailed  or  difcharged,  this  is 
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no  fuch  judgment,  but  that  the  fiime,  or  any  other 
court,  may  grant  an  Habeas  Corpus^  and  difcharge 
or  bail  the  perlon  committed. 

Your  managers  added,  Tlie  Commons  hoped  it 
would  be  no  difficulty  to  convince  the  Lords,  that 
thefc  refolutions  were  both  unrealbnable  and  unpar- 
liamentary, and  they  have  not  been  much  juftified  ; 
and  certainly  it  cannot  be  Parliamentary,  or  rea- 
fonable*  for  the  Lords  to  condemn  the  Commons  in 
the  cafe  of  their  own  privileges,  when  the  Lords  are 
no  Judges  of  them:  And  therefore,  though  the 
Commons  have  now  entered  into  this  debate  witli 
their  LordfliipS)  it  was  never  meant  to  fubjed  their 
proceedings  to  the  Lords  examination,  but  only  to 
latisfy  the  Lords,  and  all  mankind,  that  the  Com^ 
mons  have  not  done  an  extravagant  thing ;  that  a 
noble  Lord  faid,  they  did  not  intend  to  interrupt  the 
Commons  in  the  determination  of  their  ele^ions. 
The  Commons  are  beholden  to  them  for  that  j  for 
otherwiie,  when  they  thought  fit,  they  might  as 
Well  meddle  with  that,  as  feveral  other  things  they 
have  of  late  taken  upon  them. 

The  Commons  hope  their  Lordfhips  will  confi- 
der  what  the  conflitution  is,  and  think  it  not  rea- 
fonable,  that  any  part  fhould  exceed  its  due  bounds : 
But  there  have  been  great  invafions  made  upon  it  by 
their  Lordfhips,  and  fome  inflances  of  that  kind 
have  been  delivered  at  the  laft  conference  5  and  it 
would  be  eafy  to  (hew,  that  the  judicature  which  of 
late  has  been  alTumed  by  the  Lords,  is  not  confiftent 
with  the  conflitution. 

A  writ  of  error  in  this  cafe,  the  Commons  take 
to  be  fuch  :  And  the  Commons  would  be  blameable 
for  admitting  of  it,  fmce  no  fuch  writ  does  lie; 
and  the  Commons  have  done  well  in  advifing  her 
Majefly  not  to  grant  it^  fince  it  is  againft  the  law  : 
The  Commons  find  no  fuch  writ  ever  brought. 

'Tis  faid  their  Lordlliips  will  do  right  to  the 
Commons  upon  it  \  but   the  Commons  can   never 

0^2  think 
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think  it  reafonable  to  truft  the  hberties  of  the  people 
of  England  to  their  Lordfhips  pleafure,  for  they 
that  have  power  to  do  right,  have  power  to  do 
wrong  •,  and  power  is  fo  often  abufed,  that  the 
Commons  can  ntviv  fufFer  the  Lords  to  afliime  this 
new  power  to  themfelves.  Were  we  certain  power 
could  never  be  abufed,  an  arbitrary^  and  what  is 
called  a  tyrannical  power ^  would  be  the  beft  in  the 
world,  for  that  not  being  tied  to  any  rule,  would 
apply  the  remedies  proper  in  all  cafes ;  but  fince  this 
is  not  to  be  expected,  the  Commons  were  in  the 
right  to  flop  this  writ  of  error :  They  find  one 
thing  has  brought  on  another ;  and  therefore,  for 
the  future,  fliall  oppofe  any  further  progrefs  of  this 
nature. 

//  was  further  urged  by  the  Lords  ^  in  reply  ^ 
that  if  fuch  a  writ  of  error  wants  a  precedent,  'tis  a 
new  fort  of  imprifonment  has  occafioned  this. 

That  the  confequences  urged  by  gentlemen  can- 
not avail. 

That  if  the  law  be  fo,  nothing  but  the  legiflature 
can  alter  it. 

That  'tis  faid,  the  Lords  cannot  judge  of  the 
privilege  of  the  Houfe  of  Commons.  They  do  not 
fay  they  can ;  there  may  be  no  occafion :  But  from 
precedents  it  appears  they  have  done  it  by  writ  of 
error,  and  at  the  defire  of  the  Commons. 

That  not  only  the  Lords,  but  all  mankind  will 
judge  of  what  is  not  their  privileges,  if  they  claim 
that,  which  neither  fenfe,  nor  reafon,  nor  law  will 
juflify. 

That  if  the  Commons  fay,  to  bring  an  a(5lion  at 
law  againft  perfons  not  privileged  is  a  breach  of  pri- 
vilege, all  mankind  will  fay  it  is  not. 

That  this  comes  upon  a  petition  of  five  men    to 
the  Lords,  fetting  forth,  they  have  been  imprifoned 
by  the  Commons  for  bringing  their  a6lions  againfl    , 
the  Conflables  of  Aylejhury^  and  for  fuing  out  writs 

of 
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of  Habeas  Corpus^  and  are  at  lead  delayed  in  a  writ 
of  error. 

The  queftlon  lies  in  a  narrow  compals ; 

Whether  they  have  a  right  to  bring  their  a6lions 
at  law  ;  if  lb,  it  is  injullice  to  imprilbn  them  for 
doing  it ; 

A  hardfliip  to  deny  them  writs  of  Habeas  Cor^ 
piis^  and  a  greater  to  imprifon  their  council  and 
agents,  for  endeavouring  to  procure  them  their  li- 
berty. 

That  their  right  is  fettled  by  a  judgment  of  law, 
v/hich  will  ever  remain,  'till  altered  by  the  legiflature. 

That  a  declaration  of  one  houfe,  or  both  houles, 
cannot  alter  the  law. 

That  the  Lords  intend  not  to  diflurb  the  Com- 
mons in  the  right  of  judging,  only  as  to  their  own 
members. 

That  the  material  difference  is  between  judging  of 
the  right  of  the  ele6lors,  and  the  right  of  the 
eledled. 

And  there  may  be  cafes,  as  here,  where  the  elec- 
tion is  not  in  queftion,  and  yet  the  eledlors  receive 
great  damage  in  being  denied  their  vote. 

That  the  right  of  freehold  is  a  man's  birth-right, 
and  cannot  be  taken  from  him,  but  by  law. 

That  if  any  perfon  be  injured  by  any  officer  what- 
foever,  he  may,  by  law,  feek  for  reparation  :  Other- 
wife,  there  is  a  right  without  a  remedy,  which  is  no 
right  at  all. 

In  anfwer  to  diis,  your  managers  faid  ; 

This  adion  is  of  the  firil  impreffion  :  And  'tis  a 
good  argument  no  fuch  adlion  lies,  becaufe  none 
was  ever  brought  before,  and  efpecially,  becaufe  oc- 
cafions  cannot  be  prefumed  to  have  been  wanting  in 
every  new  eledlion  of  members  to  ferve  in  parlia- 
ment, nay,  many  more  juftifiable  than  in  the  late 
cafe  of  AfJjfhy  and  JVhite,  where  the  plaintiff  was  a 

Q^  3  perfon 
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perfon  likely  to  become  chargeable  to  the  parifh, 
and  therefore  removed  by  the  order  of  two  Juftices : 
And  this,  by  the  way,  brings  in  mind  the  printed 
cafe  of  AJJoJhy  and  White^  from  the  report  of  the 
Lords  Committees,  where  'tis  given  in  anfwer,  no 
fuch  adlion  before  was  brought^  that  few  had  fiich 
a  Jrue  Englifh  fpirit  as  that  plaintiffs  tho'  'tis  faid, 
he  then  was  a  Cobler^  and  formerly  had  been  an 
Hqftler ;  and  his  bread,  it  feems,  was  firit  warmed 
with  this  true  Englijh  fpirit,  which  was  rather  a  fpi- 
rit of  faftion. 

And  it  is  worthy  obfervation,  that  in  this  cafe, 
the  cofls  and  charges  fuftained  by  Ajhhy^  or  fome- 
body  for  him,  could  not  be  lefs  than  100/.  more 
than  the  coils  and  damages  he  recovered  \  fo  that 
it  was  infelix  vi^toria^  and  no  benefit,  but  a  lofs  to 
him.  A  noble  Lord  was  pleafed  to  fay  further, 
that  tho'  he  would  not  pretend  to  judge  of  the  Com- 
mons privileges,  yet  he  might  of  what  was  not 
their  privilege.  That  argument  appears  very 
llrange,  fince  the  Commons  fay,  the  matter  in 
queftion  is  their  privilege  \  and  if  the  Lords  faying 
'tis  not,  is  fufficient  to  divefl  them  of  it,  the  fame 
method  may  diveft  the  Commons  of  all  the  reft. 
The  Commons  are  not  going  about  to  create  new 
privileges,  but  continue  the  polTcflion  of  thofe  which 
their  predcceffors  ever  enjoyed  and  cxercifed :  and 
which  they  think  neither  this,  or  any  other  future 
Houfe  of  Commons,  can  ever  depart  from. 

The  Lords  afterwards  receded  from  the  generali- 
ty of  their  fecond  and  lafl:  refolutions. 

They  faid,  the  fecond,  lb  far  as  that  every  one 
who  apprehends  himfelf  injured  has  a  right  to  feek 
redrefs,  was  general,  but  what  followed  of  an  adli- 
on  at  law,  was  confined  to  the  prefent  cafe. 

So  the  fixth,  tho'  it  was  general,  was  tobeunder- 
ftood  in  this  particular  cafe. 

As 
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As  to  what  was  laid,  that  none  but  a  lliperior 
coyrt  can  take  cognizance  of  what  another  does,  it 
wasanlwcred, 

That  when  the  Earl  of  Shaftjhury  was  commit- 
ted by  the  Houfe  of  Lords  for  a  contempt,  he  was 
brought  by  a  Habeas  Corpus  to  the  court  of  IQn^s- 
hench :  I'his  was  complained  of  to  the  Houfe  of 
Lords :  But  they  paiTed  it  over,  being  of  opinion, 
a  man  might  feek  for  liberty  where  he  would. 

The  Loi'ds  judicature  is  too  ficrcd  a  thing  to  be 
touched. 

Tour  managers  thereupon  returned^  They  wifhed 
their  Lordlhips  had  laid  that  at  the  beginning,  it 
would  have  iiived  much  time,  and  fliortened  the 
debates;  for  the  Commons  think  their  privileges 
.as  facred  as  the  Lord  can  their  judicature.  Your 
managers  proceeded  to  fay, 

That  as  nothing  offered  at  this  conference,  or  the 
lad,  was  meant  to  fubmit  or  leffen  the  privilege  of 
the  Commons;  much  lefs  had  any  thing  in  the  pre- 
cedents in  the  time  of  Queen  Elizabeth^  and 
"James  I.  produced  at  the  laft  conference,  any  ten- 
dency that  way. 

And  in  ai^fwer  to  ibme  obje(5lions  made  to  thofe 
precedents,  your  managers  faid,  the  Commons  did 
not  take  upon  them  to  fet  forth  the  whole  proceed- 
ings, which  are  very  long ;  but  tho'  they  had  not 
their  books  there  to  make  out  the  quotations,  can 
depend  upon  what  they  have  ftated  to  be  true. 

In  the  precedent  of  Sir  Francis  Goodzvin^s  cale, 
cited  by  the  Commons,  there  are  no  omilTions  that, 
duly  confidered,  can  make  that  cafe  leis  to  the  ad- 
vantage of  the  Commons  on  this  occafion  :  for  if 
the  word  order  be  omitted,  and  taking  the  anfwer  to 
have  been,  that  they  did  conceive  it  did  not  Jland 
with  the  honour  and  order  of  the  houfe^  to  give  ac- 
count of  any  their  proceedings  or  doings^  that  will 
CL4  litdc 
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little  aker  the  cafe,  Cmcc  it  is  plain,  from  the  entry 
on  the  journal,  the  Commons,  in  returning  this  ^n- 
fwer,  had  regard  chiefly  to  the  precedent  then  quo- 
ted, 27  Eliz.  when  the  Commons  refufed  to  give 
the  Lords  any  reafons  (tho'  the  Lords  defired  them) 
for  the  reje6ling,  at  the  firft  reading,  a  bill  the  Lords 
had  fent  down  to  the  Commons :  The  reafons  for  the 
Commons  proceedings  in  this  cafe  were  prepared  by 
themfelves,  v/hich  they  did  communicate  to  the 
Lords  J  but  the  Lords  were  not  to  add  or  diminifh  : 
And  the'  fome  Lords  were  prefent  at  the  Commons 
delivering  their  reafons,  there  is  a  material  diftincli- 
on,  upon  the  Commons  journals,  ofthofe  Lords  be- 
ing prefent  as  Lords  of  the  Council^  and  not  as 
Lords  of  the  Parliament, 

And  the  noble  Lord  who  took  notice  of  the 
Commons  omiiTion  in  the  ftating  of  this  cafe,  and 
pretended  to  flate  it  fully  and  truly  himfelf,  omit- 
ted, that  the  new  writ  was  ordered  to  iffue  at  the 
requeft  of  Sir  Francis  Goodwin^  by  his  letter ;  which, 
for  the  fatis[a6lion  of  the  houfe,  was  read  and  en- 
tered on  the  journal,  before  any  queftion  for  the 
new  election  was  made. 

In  that  of  the  28th  of  Eliz.  the  Commons  did 
not  at  the  lail  conference  omit  to  take  notice  of  the 
Judges  determination ;  but  it  is  juilly  flated,  as  a 
matter  the  Commons  in  the  examination  of  that  cafe 
were  informed  of,  but  did  ?wt  refpeEi\  the  Com- 
mons then  aflcrting  themfelves  to  have  the  fole  de- 
termination of  that  cafe. 

Your  managers  further  urged, 
Tho'  the  Commons  do  not  fubmit  their  privileges, 
it  may  be  proper  to  afcertain  what  they  claim,  with 
the  reafons  why  they  are  at  this  time  the  more  con- 
cerned tooppofc  all  attempts  upon  them. 

They  do  agree  the  right  of  voting  may  be 
grounded  upon  freehold,  charter,  or  prefcription  ; 
and  they  do  not  prett^nd  to  draw  them  from  the 

courts 
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courts  of  common  Liw,  when  as  fuch  they  come 
there  originally,  immediately,  and  dire6lly  in  queilion. 
But  it  is  as  plain,  when  the  right  of  voting  in  an 
eledion  is  the  thing  originally,  immediately  and  di- 
redly,  in  queftion,  that  is  folely  cognizable  in  the 
Houle  of  Commons,  whofe  determination  is  die 
Handing  rule  for  all  places :  And  if  the  eledlions  on- 
ly were  examinable  by  the  Commons,  and  every  elec- 
tor's vote  was  examinable  eUewhere,  the  confequence 
of  fuch  different  determinations  is  fully  dated,  as  deli- 
vered at  the  laft  conference ;  which  common  and 
known  difference  of  coming  originally,  or  collate- 
rally and  incidentally  in  queftion,  will  anfwer  the 
cafe  of  the  Earl  of  Banbury^ '  where  the  order  of  the 
Houfe  of  Lords  came  only  incidentally  in  queilion, 
upon  an  indidlment  for  murther  ;  nor  is  there  any 
injury  in  this  cafe  that  requires  an  adlion,  much 
lefs  damages :  The  eleftor's  vote,  upon  every  elec- 
tion, tiepends  upon  its  own  true  foundation,  as  the 
elector  then  ftands  intitled  by  freehold,  charter,  or 
prefcription,  whether  he  was  intitled,  or  was  allowed 
or  refufed,  at  any  former  eledion,  or  not. 

Nor  is  damage  always  necefliiry  to  a  remedy ; 
that  which  is  fpecifick,  and  gives  the  right,  is  the 
mofl:  noble  and  compleat  remedy  ;  damages  being 
only  fecondary,  fubflituted  by  way  of  recompence 
where  the  other  cannot  be  had,  as  appears  by  many 
inftances  in  the  law. 

The  Commons  had  great  reafon  to  aflert  their  an- 
cient right,  and  withlland  thefe  late  and  new  at- 
tempts upon  the  conftitution,  which  in  every  ilep 
have  been  unprecedented ;  viz.  the  A5lion^  the 
Habeas  Corpus^  and  the  Writ  of  Error. 

The  aclion  was  never  known,  tho'  the  like  oc- 
cafions  have  been  as  frequent  as  elections,  unlefs 
thefe  Ay le [bury  men  have  more  refined  notions  of 
their  rights  and  privileges  than  others  ever  had. 

As  to  the  Habeas  Corpus^  the  argument  is  {o 
much  ftronger,  as  liberty  is  dearer  than  property. 

As 
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As  to  the  writ  of  error,  the'  the  Lords  refolution 
is  general,  they  now  aflert  it  to  be  of  right  only  in 
this  cafe. 

As  the  Commons,  at  the  laft  conference,  waved 
the  point  of  a  writ  of  error  being  of  right  or  of 
grace,  fo  they  do  now,  not  by  way  of  admifTion, 
but  as  'tis  not  material  in  this  cafe. 

But  thus  much  may  be  obferved,  that  this  is  not 
the  common  cafe,  where  the  queflion  arifes  and  falls 
under  the  determination  of  the  Judges  of  the  law, 
v/hich  is  of  petitions  of  right,  and  writs  of  error  in 
the  courts  of  M'^ejlminjler,  (as  that  of  Sir  'Thomas 
Armflrong  was)  where  the  Queen  is  party  *,  there  it 
is  in  the  room  of  a  fuit  againit  the  crown,  and  if  de- 
nied, the  party  has  no  remedy. 

This  petition  to  the  Queen,  for  a  writ  of  error  iri 
Parliament,  is  properly  a  parliamentary  cafe,"  and 
is  the  fame  when  the  Queen  is  party  or  not ;  and 
feems  Ibme  remnant  of  our  ancient  conftitution, 
where  all  petitions  were  to  the  King  in  Parliament, 
or  to  the  King  and  his  great  council,  which  was  di- 
ftind  from  the  Houfe  of  Peers,  and  were  examined 
by  triers,  whether  fit  for  the  Parliament  to  proceed 
upon,  or  not ;  and  to  fay,  that  upon  fuch  exami- 
nation they  could  not  be  reje6led,  is  to  fay,  that 
examination  was  infignificant.  And  if  in  this  cafe 
no  writ  of  error  lies,  it  cannot  then  be  faid,  that  the 
denying  of  it  is  an  obflrudlion  of  juilice,  or  contrary 
to  magna  charta. 

That  a  writ  of  error  lies  not  in  any  proceeding  on 
any  Habeas  Corpus^  has  been  the  uniform  opinion  of 
former  times,  as  appears  in  the  cafe  of  the  city  of 
Londoji^  7  Jac.  reported  by  the  Lord  Chief  Juilice 
Cake^  in  his  eighth  report,  where  one  under  an  arreff, 
for  the  penalty  in  a  by-law,  brought  his  Habeas  Corpus  5 
and  the  Judges  took  it  for  a  ground,  that  no  ifTue 
or  demurrer  could  be  joined  upon  the  return,  nor 
^ould  any  writ  of  error  lie  upon  their  award  ;  and 

upon 
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upon  that,  as  a  principle,  grounded  their  relblution, 
Fo.  128. 

And  that  this  never  came  dircclly  in  queflion,  is 
bccaulc  a  writ  of  error  in  liich  cale  was  never  afkcd, 
much  lels  had,  upon  a  bare  commitment  of  any 
court  whatfoever :  And  it  is  hard  to  imagine  that 
there  is  any  lawful  relbrt  or^appeal  for  liberty,  left 
untried  at  this  day,  when  {o  many,  in  all  times, 
have  had  occafion  to  apply  for  it ;  efpecially  con- 
fidering  the  frequent  commitments  of  both  houfes  of 
Parliament. 

That  the  Commons  arc  not  flirprizcd,  to  find  the 
Lords  make  fuch  a  fhew  of  fubmitting  dieir  pri- 
vileges to  the  courts  of  Weftminfter^  when  it  is  in  or- 
der to  draw  all  the  rights  and  privileges  of  both 
houfes  to  their  own  final  determination ;  and  much 
leis  when  they  confider  how  infignificant  all  courts 
of  juflice  are  rendered,  while  their  Lordfhips  exer- 
cife  the  laft  refort  in  judicature. 

The  feveral  attempts  in  the  way  of  judicature, 
which  have  been  made  upon  the  conftitution,  are  fo 
many  reafons  for  the  Commons  at  laft  to  make 
a  ftand. 

The  very  form  of  the  writs  of  error  in  Parliament 
is  altered  in  a  moft  material  part. 

It  is  ftill  returnable  into  Parliament  generally ; 
and  the  judgment  is  entered,  per  cur^  Farliameniu 

But  where  the  ancient  form,  which  appears  in 
RoftaWs  Entries^  Fo,  302.  was,  ut  de  concilio  &  advi- 
famento  dominorum  fpiritualium  i^  temporalium  ac 
commmitatum  in  Parliamento  nofiro  exiftentium  ulte- 
rius  pro  errore  corrigenda  fieri  faciamus  quod  de 
jure^  Sec. 

Of  late,  as  appears  by  a  writ  of  error,  printed  in 
the  Lord  Chief  Juftice  Saunders's  fecond  report, 
Fo,  223.  (and  agreeable  to  that  are  all  the  modern 
ones)  that  word  {communitatum)  is  omitted . 

^  This  is  only  touched  for  an  inftance,  that  even  the 
higheft  records,  which  ought  to  derive  to  us  our 

laws 
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laws  and  conftitution  pure  and  intire,  have  been  cor- 
rupted. 

And  to  proceed  to  inflance  fome  modern  inno- 
vations upon  our  conftitution,  in  point  of  judicature  • 
^  In  December,  18  Jac,  i.  it  appears  by  the  Lords 
journal,  that  an  appeal  to  the  Lords  from  a  court  of 
equity,  was  by  them  acknowledged  to  be  as  new 
and  unprecedented,  as  any  of  the  attempts  which 
occafion  the  prefent  conference.- 

Here  the  Lords  interrupted  your  managers,  affirmino'. 
That  they  were  reftrained  from  entering  into  debate 
of  their  judicature  of  appeals  from  equity,  as  foreio-n 
from  the  fubjed  matter  of  the  Jaft  conference.  Bui 
it  was  anfwered,  and  infifted  by  your  managers, 
that  this  was  part  of  the  matter  ofrered  at  the^laft 
conference. 

And  your  managers  declared, 

That  they  had  more  to  offer,  and  were  ready  to 
proceed  upon  the  fubjed  matter  of  the  laft  confe- 
rence, in  fuch  manner  as  they  thought  their  duty 
to  the  Commons  of  £;2^te J  required,  if  their  Lord- 
fhips  thought  fit  to  hear  them:  Whereupon  the 
Lords  did  rife,  and  broke  off  the  conference. 

Refolved, 
That  the  proceedings  of  this  houfe,  in  relation 
to  the  Aykjhuij  mtn,  committed  by  this  houfe  for  a 
breach  of  privilege,  and  the  other  proceedings  of 
this  houfe  in  that  matter,  are  in  maintenance  of  the 
ancient  and  undoubted  rights  and  privileges  of  the 
.Commons  of  England, 

Ordered, 
That  all    the    proceedings,    in   relation   to    the 
Aylefmrymm,  committed  by  this  houfe,  and   the 
report  of  the  Lords  journal,  and  reports  of  the  con^ 
ference,  and  of  the  free  conference,  be  printed. 

Ordered^ 
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Ordered^ 
That  Mr.  Speaker  do  appoint  the  printing  of  the 
fdid  proceedings  and  reports. 

The  Trocecdtngs  at  the  Court  of  Queen's-Bcixrh, 
on  the  Habeas  Corpus. 

A  Complaint  was  made  to  the  honourable 
Houle  of  Commons,  that  fince  their  lad  refolutions 
in  the  caufe  of  Ajhhy  and  Wh'ite^  feveral  adions  had 
been  brought  by  J.  Pat)\  J.  Oviat^  J.  Peyton^ 
H.  Bqffe^  and  D.  Home,  and  profecuted  by  R.  Mead^ 
againll  the  conftables  of  Ajkjhury^  in  breach  of  the 
privileges  of  that  honourable  houfe  •,  whereupon  they 
were  plcafed,  to  order  the  matter  of  the  faid  com- 
plaint to  be  heard  at  the  bar  ot  their  houfc,  and  or- 
dered the  perfons  concerned  to  attend  there,  and 
appointed  a  day  accordingly. 

The  parties  appeared,  (all  but  Mead)  when  the 
witnefics  were  examined,  and  they  feverally  called 
to  the  bar  of  the  houfe,  and  then  withdrew.  And, 
upon  full  hearing,  the  houfe  were  pleafed  to  order 
their  Speaker  to  ilTue  out  warrants  for  committing 
them  (being  taken  into  cuftody)  to  her  Majefty's 
Goal  of  Newgate. 

In  the  MV^^^/^Mi  vacation,  1704.  they  prayed  a 
Habeas  Corpus  upon  the  ftatute  of  31  of  Cha.  II. 
upon  the  return  of  which,  all  the  Judges  met  and 
adviled,  whether  they  were  bailable  by  that  (tatute, 
who  were  unanimoufly  of  opinion  that  they  were 
not,  and  accordingly  thty  were  remanded.  And 
in  Hilary  term  following,  they  moved  the  court  of 
^een^ s-Bench  for  a  Habeas  Corpus  by  the  common 
law,  which  was  granted,  upon  the  returns  whereof 
the  Judges  of  the  ^icen^ s-Bencb  defired  the  airifbance 
of  the  reft  of  the  Judges,  whether  they  might  be 
difcharged  ?  Who  were  all  of  opinion,   except  the 

Lord 
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Lord  Chief  Juftice  HoU^  that  they  ought  to  be  re- 
manded :  But  it  was  argued  in  the  ^een's-Bencby 
by  council,  and  afterwards  the  Judges  delivered 
their  opinion  Seriatim. 

Mr.  Page^  Mr.  Momtague^  Mr.  Lecbme-re,  and 
Mr.  Denton^  were  council  for  the  prilbners,  and 
after  the  reading  of  the  return  of  the  commitment, 
Mr.  Page  faid,  that  the  writ  of  Habeas  Corpus^  is  a 
writ  grounded  on  common  law,  and  therefore  this 
court  can  bail  all  perfons,  that  by  the  laws  of  Eng- 
land are  bailable  \  that  he  did  not  fay,  but  that  the 
Houfe  of  Commons  hath  privileges  that  belong  to 
them,  and  may  commit  for  breach  of  fuch  pri- 
vileges y  that  he  did  now  only  inquire,  if  there  be 
any  law  for  the  commitment  of  the  prifoners,  and 
therefore  the  firft  queftion  he  made,  Vv^as,  If  there 
was  a  breach  of  privilege  returned?  adding,  that 
there  being  no  notice  in  the  return,  that  the  Houfe 
of  Commons  has  any  privilege,  he  needed  not  argue 
whether  they  have  a  power,  or  not,  to  reftrain  men 
from  fuing  in  the  Queen's  court.  The  Lord  Chief 
Juftice  Holt  told  Mr.  Page^  that  the  queftion  was. 
If  they  were  not  to  take  notice  of  their  power ^  tho^  7tot 
returned  to  that  court?  Mr.  Page  anfwered,  that 
tho'  the  court  v/ould  take  notice  of  any  power  of  the 
houfe,  yet  that  not  appearing  in  the  return,  they 
could  not  judge  of  it,  the  commitment  being  by  the 
Speaker,  and  not  by  the  houfe.  The  Lord  Chief 
Juftice  replying,  that  the  commitment  was  in  pur- 
suance of  the  order  of  the  houfe  •,  Mr,  Page  fubjoln- 
ed,  that  then  it  fhould  be  fhewn  to  be  by  the 
houle,  the  Speaker  being  in  the  chair,  which  was 
not  mentioned  in  the  commitment.  But  this  was 
over-ruled  by  the  Lord  Chief  Juftice,  who  faid, 
that  by  the  houfe,  was  to  be  underftood  the  whole 
houfe  fttting,  with  the  Speaker  in  the  chair. 

Mr.  Mountagiie  continued  the  fame  objedion  to 
the  commitment,  adding,  that  it  did  not  appear, 
that  the  prifoners  were  any  ways  related  to  the  houfe, 

of 
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of  Commons,  cither  as  members  or  officers :  That 
as  to  the  Lord  Skafijhury^  cafe,  he  was  a  member  •, 
that  he  agreed  every  court  muft,  and  have  power 
to  keep  order  among  themlclves,  but  that  to  take  a 
man"  out  of  the  houie,  who  was  not  of  the  houfe, 
nor  guilty  of  any  breach  of  privilege,  for  ought  ap- 
peared,' by  a  return,  he  knew  no  law  for  it  •,  that 
the  caufe  ailigned,  was  becaufe  the  prifoners  had  been 
guilty  of  bringing  and  prefenting  an  adion,  which 
he  did  not  take  to  be  a  crime  by  any  known  law  *, 
that  in  the  cafe  of  the  conftable  of  A)dejhur)\  there 
was  a  judgment  at  law  judicially  given,  which  could 
not  be  got  over,  until  fome  ad  of  Parliament  in- 
terpofed,  and  the  law  being  fo,  that  a  man  might 
bring  his  adion,  he  did  not  know  what  crime  a 
man  could  be  guilty  of  that  ufed  this  law ;  that  the 
words  of  this  commitment  went  further,  that  bring- 
ing, this  adion  is  ccntrary  to  the  declaration^  in  high 
contempt  of  /^(?  jurifdi(ftion,  and  in  breach  of  the  knoivn 
privileges ;  that  they  know  not  what  this  word  de- 
claration means,  neither  did  they  underfland  what 
that  breach  of  the  jurifdidion  was ;  that  as  to  the 
words,  againft  the  knoivn  privileges  of  the  hoife^  he 
vi^as  at  a  lofs  what  adion  is  againtl  the  privilege  of 
the  houfe,  becaufe  they  can  have  no  privilege  againft 
law,  and  he  was  fure  it  was  not  againft  law  to  bring 
any  adion.  Then  he  took  notice,  that  the  commit- 
ment was  during  pleafure  \  adding,  that  he  had 
known  perfons  committed  per  mandatum  domini 
Regis ^  bailed,  and  therefore  by  ftronger  reafon  ought 
they  to  be  bailed,  if  committed  by  the  Houfe  of 
Commons. 

Mr.  Lechmere  inforced  what  had  been  alledged 
by  the  other  two,  adding,  that  one  part  of  the  com- 
mitment, which  fet  forth  the  reafons  of  it,  was  for 
bringing  an  adion  at  law,  contrary  to  the  decla- 
ration of  the  Houfe  of  Commons,  in  oppofition  to 
which  declaration,  he  muft  oppofe  the  declaration 
of  the  Lords  •,  that  this  commitment  beins:  alio  faid 

to 
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to  be  for  a  contempt  of  the  high  jurifdi6lion  of  the 
Commons,  the  Lords  in  the  cafe  of  AjJohy  and  White^ 
had  declared  againft  it ;  then  he  urged,  that  no 
other  court,  lave  that  of  the  Lords,  and  the  courts 
at  Weftminder^  and  other  inferior  courts  of  Englmidy 
can  execute  any  jurifdidion,  touching  any  adions  at 
law,  and  that  privileges  which  are  againft  the  known 
laws  of  England^  are  in  themfelves  void.  Another 
objedion,  or  exception,  was,  that  the  continuance 
of  the  imprifonment  of  the  prifoners  was  a  new  com- 
mitment j  that  the  Habeas  Corpus  is  the  way  the 
Queen  takes  to  make  difquifition  about  the  liberty 
of  her  fubje6ls  •,  that  tho'  both  Houfes  of  Parliament 
are  proper  Judges  of  their  own  privileges,  yet  this 
court  has  formerly  judged  of  their  own  privileges,  to 
which  pnrpofe  he  inftanced  in  the  Lord  Shaftjhury*s 
cafe,  wherein  notice  is  taken  of  a  cafe,  where  an 
original  was  filed  againft  a  member,  fitdng  in  the 
houfcj  and  that  in  the  cafe  of  the  Lord  Banbury y 
tho'  the  LiOrds  temporal  and  fpiritual  had  declared 
he  was  no  Peer,  yet,  in  this  court,  when  he  was 
brought  to  be  tried  for  mui-der,  and  denied  the  ju- 
rifdidtion  here,  infilling  upon  his  peerage,  this 
court  refufed  to  try  him,  and  allowed  his  plea  \  that 
the  laws  of  Parliaments  are  the  cuftoms  of  Parlia- 
ment ;  that  there  is  no  precedent  in  Parliament  to 
oppofe  or  commit  a  man  for  profecuting  for  his  free- 
hold or  franchife  \  but  on  the  contrary,  he  believed, 
in  the  rolls  of  precedents  there  might  be  found  a 
cafe,  where  bail  had  been  allowed  by  this  court, 
upon  a  commitment  of  the  Houfe  of  Commons. 

Mr.  Denton  excepted  to  the  return  of  the  com- 
mitment, alledging  firft,  that  the  warrant  did  not 
fufficiendy  defcribe  the  crime.  Secondly,  that  it 
did  not  appear,  that  the  party  committed  had  no- 
tice of  the  vote  or  declaration  of  the  Houfe  of  Com- 
mons, for  every  man  is  not  bound  to  take  notice  of 
a  vote,  becaufe  it  is  but  a  temporary  thing.  Thirdly, 
that  it  r.o[  appearing  by  this  return,  that  the  prifo- 

ner 


A.  1704.  DEBATES.  ^41 

nc;i-  was  a  commoner,  he  might,  notwithftanding 
any  thing  that  appeared  to  the  contrary,  be  a  Lord, 
and  then  it  mult  be  agreed,  tlie  Commons  had  no 
jurifdidtion :  Tiiat  if  ic  had  been  a  general  commit- 
ment,  without  (hewing  the  offence  particularly,  and 
faid,  for  a  breach  of  privilege  only,  perhaps  it  had 
been  a  good  commitment  j  but  here  die  caufe  was 
fet  forth,  and  it  appeared  by  the  judgment  of  the 
Lords,  in  the  cale  of  AJhby  and  White^  that  was  no 
caufe  at  all  of  commitment  \  that  bailing  the  pri- 
foners  in  this  court,  did  not  meddle  with  the  privi- 
leges of  the  Houfe  of  Commons,  becaufe,  if  bailed, 
yet  they  are  anfwerable  to  the  houfe,  and  are  pri- 
loners  in  ciiftodia  L:gis ;  that  indeed  Juftices  of  the 
peace  can  commit  tor  a  riot  withoitt  bail,  but  this 
power  ariLs  from  an  exprefs  adl  of  Parliament  fot 
that  purpofe  ;  that  the  Queen  herfelf  cannot  commit 
fo  as  to  bind  the  power  of  the  law,  but  this  court 
can  in  fuch  cafes,  and  always  have,  upon  good  caufe 
f]:iewn,  bailed,  notwithftanding  fuch  commitments : 
concluding,  upon  the  whole,  for  the  releafe  of  the 
prilbners. 

The  council  having  done  pleading,  the  Judges 
proceeded  to  give  their  refpe6i:!ve  opinions. 

Mr.  Juftice  Gould  and  Juftice  Powys  faid,  they 
would  chiefly  infift  upon  Lex  ^  Confuetitdo  Par* 
Uamentiy  but  they  would  firft  maintain  the  form  of 
the  warrant. 

Obje5fion.  It  was  objected,  that  it  is  not  fet  forth 
in  the  return,  how  the  Houle  of  Commons  have  a 
power  to  commit. 

Anjwer,  We  muft  take  notice  of  their  power 
without  fliewing  it. 

Obj,  That  this  is  a  commitment  by  the  Speaker 
only,  for  that  the  warrant  does  not  run,  Ordered  Ipj 
the  Knights^  Citizens^  and  Burgejfes  in  Parliament 
ajfembled^  according  to  the  precedent  in  my  Lord 
Shaft fhury'*s  cale^   i  Mod.  144, 
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Anf.  That  it  is  good,  being  according  to  their 
form,  and  that  it  mufl  be  prefumed,  the  Speaker's 
^^rrant  was  by  order  of  the  houfe. 

Obj,  There  is  no  feal  to  the  warrant,  and  that 
every  warrant  ought  to  be  under  hand  and  feal,  or 
elfe  the  commitment  is  unlawful. 

Anf,  Courts  do  not  ufe  to  commit  by  warrant 
under  feal,  but  a  Juftice  of  peace  mufl  j  but  they  at 
the  quarter  feffions  do  not  commit  under  feal  \  be- 
fides,  the  cuftom  of  Parliament  juftifies  this  war- 
rant. 

Ohj,  This  is  not  like  my  Lord  Shaftjhury\  cafe, 
for  he  was  a  member  of  the  Lords  Houfe  ;  alfo  this 
commitment  is  for  a  matter  done  out  of  the  houfe. 

Anf.  Then  they  mufl  never  commit  for  breaches 
of  privileges,  for  moft  are  committed  by  others 
than  their  own  members,  and  for  matters  out  of  the 
houfe. 

Ohj,  The  duration  of  the  imprilbnment  during 
pleafure,  is  illegal  and  uncertain. 

Anf  This  is  made  ufe  of  for  their  advantage,  for 
they  are  difcharged  upon  the  Parliament's  rifing  *, 
but  alfo  this  form  is  according  to  their  cufloms. 
And  for  contempts  to  this  court  we  commit,  with- 
out exprefTing  for  what  time,  which  is  by  confequence 
during  pleafure. 

Ohj.  This  commitment  is  for  bringing  their  ac- 
tion at  law,  and  for  taking  the  due  courfe  of  law. 

Anf  What  is  privilege,  but  difpenfing  with  the 
law  ?  The  generality  of  breaches  of  privilege,  are 
for  taking  the  due  courfe  of  law.  As  to  the  cafe  of 
Aftohy  zn6.PFhite,,  that  is  obje6led,  who  knows  whe- 
ther this  is  the  fame  cafe,  it  does  not  appear  to  us  to 
be  the  fame,  for  there  may  be  different  votes,  and 
different  circumflances  in  this  cafe ;  if  you  go  to  the 
fcanning  the  words  of  a  commitment,  who  knows 
not  that  mofl  commitments  that  would  hold  for 
fuch,  do  exprefs  the  caufe  but  fhortly,  and  butjufl 
give  a  hint  .^  And  the"  law  does  prefume,  that  the 
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higher  courts  do  iinderftand  what  they  do,  and 
therefore  arc  not  tied  up  to  fuch  llri6lnefs  as  inferior 
courts. 

Obj.  If  this  court  of  ^^icen^s- Bench  can  difchargc 
a  man  committed  per  mandattim  dowmi  Regis ;  they 
may  upon  a  commitment  by  any  member  or  body 
of  people  vvhatfoever,  if  not  legally  conimitted. 

Anf.  That  commitment  is  not  good,  becaule  the 
King  does  not  ad  in  peribn,  but  hath  committed 
all  his  power  judicial^  fome  in  one  court,  fome  in 
another,  fo  that  no  body  is  to  be  committed  to  goal 
upon  the  Kings  fpecial  command  j  but  what  is  done 
in  court,  is  of  greater  authority,  and  the  law  does 
adjudge  it  to  be  done  by  the  King. 

Ohj.  Shall  the  Houfe  of  Commons  take  a  defpo- 
tick  power,  to  regulate  how  adlions  fliall  be  brought, 
and  what  adions  fhall  not  be  brought  ? 

Anf.  Can  we  fuppofe  that  high  court  would  ftop 
the  progrels  of  the  common  law  of  England?  'Tis 
highly  difhonourable  to  have  fuch  thoughts,  and  no 
body  dares  diink  fo,  or  will  prefume  to  fay  fo ; 
and  people  would  laugh  at  one  that  fliould  fay,  the 
Houfe  of  Commons  will  take  away  the  liberties  of 
the  people. 

There  is  no  better  way  to  determine  the  jurifdlc- 
tion  of  either  Houfe  of  Parliament,  than  by  ufige 
and  cuftom,  as  the  bounds  of  parillies  are.  That 
there  is  no  precedent  or  cafe,  nor  fo  much  as  an  opi- 
nion yet  cited,  that  the  courts  of  JVeJiminfter-Hall 
have  a  power  to  judge  of  the  authority  of  the  Houfe 
of  Commons,  or  that  the  orders  and  commitments 
of  the  Houfe  of  Commons  can  be  difcharged  in 
JVeJiminfter-Hall^  nor  ever  before  attempted  to  be 
difcharged  liere,  upon  fuch  a  commitment  by  the 
Houfe  of  Commons  i  which  is  a  good  argument,  ac- 
cording to  my  Lord  Coke'^  rule,  that  wc  want 
pov/er  to  do  it. 
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It  would  be   impoffible  for  us  to  judge  of  the  pri- 
vileges of  the  Houfe  of  Commons,  for  there  are  no 
printed  books  of  their  privileges,   nor  is  there  any 
means  by  which  we  can  attain  to  the  knov/iedge  of 
them  :  But  their  cuftoms  and  privileges  are  kept  as 
Arcana\  in  the  rolls  and  records  of  their  own  houfe, 
and  their    privileges  depend  altogether  upon   pre- 
cedents in  Parliament  •,  they  do  judge  it  is  a  con- 
tempt and  breach  of  their  privileges ,  and  who  fhall 
fay  nay  ?  They  are   proper  Judges  of  the  matter, 
and  upon  the  return,  it  appearing  they  were  com- 
mitted by  the  Houfe  of  Commons,  our  jurifdiclion 
ceafes  •,  and   cited  Pra's  Animadverfions ^  fol.  4.  and 
the    King  againft   Sir  John  Elliot  and   others,    in 
Cr.  Cb,   181.     That  upon  a  writ  of  error  in  that 
cafe,  in  the  Houfe  of  Lords,  it  was  refolved,   that 
this  court  hath  no  jurifdiflion  of  a  mifdemeanour 
committed  in  Parliament. 
Mr.  juftice      That  this  is  a  cafe  of  the  higheft  confequence, 
Powei.       for   it    concerns    the    privileges   of  the    Houfe    of 
Commons,  the  liberty    of  the  fubjed,   and  the  ju* 
rifdiction  of  this  Cvourt ,  'tis  the  firil  cafe  of  this  na- 
ture, for  the  Lord  Shaftjbury  was  a  member  of  the 
•houfe,  and  there   may  be  a  greater  jurifdidlion   in 
ibme  cafes  over  their  own  members,  than  over  Gran- 
gers: Hovvever,  they  had  not  any  authority  upon 
the  return,  for  they  are  committed  by  another  law 
than  we  proceed  by  -,  and   to  be  committed  by  one 
law,  and  to  judge  of  the  commitment  here  by  ano- 
ther law,  would  be  a  ftrange  thing :  For  the  houfe 
do  not  commit  by  the  authority  of  the  common  law, 
but  by  another  law.  Legem  i^  Confuetudinem  Parlia- 
menti ;  for  there  are  in  England  feveral  other  law$, 
befides  the  common  law,  viz.  the  ecclefiaftical  law, 
the  admiralty  law,  (^c,  and  there  is  the  law  and 
cuftoms  of  Parliament,  where  they  have  particular 
laws  and  cuiloms  for  their  diredlions. 

To  ilate  judicature  will  help  to  clear  this  cafe. 
The  Houfe  of  Lords  have  a  power  to  judge  by  the 
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common  law,  but  not  originally,  but  a  dernier  re- 
Ibrt  upon  writs  of  error  and  appeals ;  and  for  that 
realbn  it  is  provided  by  the  conftitution,  for  the 
Judgc,s  to  give  their  aflillance,  which  diey  are  bound 
to  do.  Bat  they  have  another  law,  172:.  Lex  & 
coufuetudo  Farliamenti^  which  the  Judges  are  not  to 
aiTitt  in,  or  give  any  opinion  ;  and  I  dare  lay,  the 
Floufe  of  Lords  would  take  it  ill,  Ihould  they  med- 
dle or  advife  therein,  for  they  have  their  privileges 
in  their  own  rolls  and  books. 

That  the  Commons  have  alio  a  judicature,  not  by 
the  common  law,  but  do  judge  of  breaches  of  pri- 
vilege, and  contempts  to  their  houfe,  fecundum  legem 
^  confuetudinem  Parliamenti^  4  Injl.  23.  and  by  this 
law  thefe  perfons  are  committed,  and  now  are 
brought  to  be  difcharged  by  the  common  law. 
The  refolution  of  the  Commons  upon  the  breach  of 
privileges  is  a  judgment,  and  the  commitment  an 
execution  of  it,  which  cannot  be  controlled  -,  for  this 
would  be  to  draw  it  ad  aliud  examen,  and  then  the 
Commons  would  not  be  fupreme  Judges  of  their 
own  privileges. 

That  the  refolution  In  the  Houfe  of  Lords,  in  the 
cafe  of  JJhly  and  IVhite^  does  not  bind  the  Houfe  of 
Commons,  nor  determine  their  privileges  -,  for  they 
judged  of  the  privileges  of  the  Commons  as  an  inci- 
dent to  the  adlion,  and  one  court  may  judge  of  a 
matter  within  the  jurifdidlion  of  another  court,  when 
without  it  they  cannot  determine  the  cafe  before 
them  •,  as  this  court  may  of  admiralty,  or  ecclefia- 
ilical  jurifdiclion,  if  the  queftion  arifes  in  an  a^lion 
depending  in  this  court.  But  fuch  a  determination 
will  not  bind  another  court,  which  has  an  original 
cognizance'  of  that  matter,  as  an  ejedlment  now  de- 
pending in  the  common  pleas,  the  general  iffue 
pleaded,  and  a  fpecial  verdid  ;  the  queftion  there  is, 
if  a  quaker's  marriage,  be  good  -,  now  if  it  fhould  be 
held  in  that  court  a  void  marriage,  and  the  judg- 
ment Ihould  be  affirmed  in  this  court,  and  upon  a 
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writ  of  error  in  the  Hoiife  of  Lords,  it  fliould  be  re- 
verfed,  this  would  not  bind  the  ecclefiaftical  court, 
but  they  might  proceed  there  for  incontinency ;  and 
if  they  fhould  proceed  there  to  excommunication, 
finding  it  a  void  marriage,  and  the  party  taken  by 
the  cxcommunicatto  capiendo  fhould  bring  this  Habeas 
Corpus  upon  the  return  of  it,  we  could  not  difcharge 
him.  But  this  is  a  matter  originally  arifing  in  Par- 
liament. 

That  this  court  may  keep  other  inferior  courts 
within  their  jurifdidiions,  but  not  the  Houfe  of  Com- 
mons, for  no  prohibition  was  ever  granted  to  that 
court,  though  they  exceeded  jurifdidion  :  So  if  the 
Houfe  of  Lords  do  exceed,  or  take  cognisance  of 
matters  in  the  firft  inflance,  no  prohibition  would 
lie  ;  for  no  inferior  court  can  prohibit  a  fuperior : 
And  no  prohibition  v/as  moved  here,  nor  could  we 
have  granted  it  ^  for  the  Houfe  of  Commons  is  fu- 
perior to  all  ordinary  courts  of  law.  When  the 
Houfe  of  Lords  took  cognizance  and  proceeded  upon 
the  petition  of  my  Lord  Wharton^  complaining  of 
an  order  of  the  court  of  exchequer,  for  filing  the 
record  of  a  furvey  of  the  lionour  of  Richmond^  and 
Lordfliip  of  Middleton  •,  which  the  Houfe  of  Com- 
mons, upon  the  petition  of  Mr.  Bathurji^  complain- 
ing of  this  proceeding,  Jan.  28,  1703.  refolved  to 
be  without  precedent,  and  unwarrantable,  and  tend- 
ing to  the  ilibjeding  all  the  rights  and  properties  of 
the  Com.mons  of  England^  to  an  illegal  and  arbi- 
trary power.  They  alfo  refolved  tliten,  that  it  is 
the  undoubted  right  of  all  the  fubjeds  of  England^ 
to  make  uie  of  the  record  ;  as  they  ought  by  law  to 
have  done,  before  the  faid  proceeding  of  the  Houfe 
of  Lords,  vide  poftea. 

In  the  4  Injl.  50.  it  doth  not  belong  to  the  Judges 
to  judge  of  any  law,  privileges,  or  cufloms  of  Par- 
liament, for  the  laws,  cuiloms,  liberties,  and  pri- 
vileges of  Parliament,  are  better  to  be  learned 
c'-^c  of  the  rolls  of  Parliam.ent,  and  other  records, 

and 
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and  by  precedent  and  continual  experience,  than  can 
b^^exprcflcd  by  any  one  man's  pen. 

In  4  Inft.  every  court  of  juflice  liath  laws  and 
cuiloms  for  its  diredlion  ♦,  fome  by  the  common  law, 
Ibme  by  the  civil  and  canon  lav/,  fome  by  parti- 
cular laws  and  cuftoms  ;  fo  the  high  court  of  Par- 
liament yi^/> />r^/r/Vj  legibus  ^  confuetudinibusfuhjijlunt. 
That  Judges  ought  not  to  give  any  opinion  of  a 
matter  of  Parliament,  becaufe  it  is  not  to  be  decided 
by  the  common  laws,  but  fecundum  legem  ^  confiie- 
tudinem  Parliamenti ;  and  Coke  liiys,  ijla  lex  ah  om- 
nibus eft  qiierenda^  a  multis  ignorata^  a  paucis  cogmta. 
Now  who  fhall  adjudge  this  no  breach  of  privilege, 
when  the  Houfe  of  Commons,  who  are  the  proper 
Judges  of  their  own  privileges,  have  adjudged  it  to 
be  a  breach  of  their  privilege  ? 

That  it  is  to  no  purpofe  to  talk  of  the  form  of  the 
commitment,  if  they  have  not  jurifdidlion  ;  but 
there  is  no  fuch  thing  as  feals  of  the  Houfe  of  Com- 
mons, and  this  commitment  during  pleafure,  does 
not  tend  to  villenage^  oy  ftavery^  as  was  objeded  by 
Mr.  Mountagiie^  unlefs  there  could  be  a  perpetual 
Parliament,  which  there  cannot  be  now  \  fo  that 
might  have  been  fpared  \  and  he  was  glad  villenage 
and  Jlavery  were  fo  much  forgot,  that  council  did 
not  know  what  it  v/as,  or  at  leafl:,  did  not  know 
how  to  apply  it. 

Obj.  But  it  was  objeded,  that  they  do  no  more 
in  bringing  their  adion,  than  what  is  adjudged  by 
the  Houfe  of  Lords  they  may  lawfully  do. 

Jlnf,  That  a  good  correfpondence  is  to  be  wijfhed 
for  between  the  two  houfes,  by  all  true  lovers  of 
their  country  ;  but  when  they  do  not  agree,  there  is 
no  way  to  {^xx\^  their  jurifdidions,  but  firft  by 
conference^  and  then  by  free  conference,  and  the 
Lords  might  have  defired  a  free  conference^  when 
the  Commons  took  this  matter  under  examination, 
as  the  Commons  did  with  the  Lords  in  the  cafe  of 
Skinner^  Coke^  Rep,  13. 

R  4  But 
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But  it  may  be  fald,  what  if  one  houfe  perfifts,  and 
the  other  does  fo  too  ?  As  to  that,  all  free  confe- 
rences are  open,  and  the  people  of  England  may- 
be preient,  and  will  be  Judges,  and  they  will  not 
chufe  fuch  perfons  again  as  do  commit,  or  do  in- 
fill upon  pretended  privileges :  So  if  the  Lords  do 
exceed  their  jurifdi(5lion,  the  Commons  may  defire 
a  free  conference -^  and  if  they  do  periift,  the  people 
will  be  Judges,  and  will  chufe  fuch  a  Parliament  as 
will  deal  with  them. 

That  the  Lord  Shaftfhurfs  cafe  is  an  authority  in 
point  of  want  of  jurifdidion  in  that  court ;  and  tho' 
he  was  a  member  of  the  houfe,  it  does  not  alter  the 
cafe  here,  for  there  are  many  inflances  that  the 
Houfe  of  Commons  commit  others  than  their  own 
members :  There  have  been  many  inflances  in  both 
houfes,  that  they  may  commit  perfons  out  of  the 
houfe.  4  Injlit.  23.  24.  Moore  c,y.  Ferrer'' s  cafe 
in  Dyer  and  Plowden^  is  a  remarkable  inflance, 
that  no  other  punifhment  could  be  infiidied  for  a 
breach  of  privilege ;  for  he  did  not  know  that  in- 
didlment  would  lie  for  a  breach  of  privilege  ;  and 
it  would  be  a  flrange  thing  that  the  houfe  fhould 
have  power  to  examine  into,  and  judge  of  the  breach 
of  privilege,  and  yet  have  no  power  to  punifh  \  for 
what  fignifies  the  power  to  judge,  without  the  pow- 
er to  punifh.? 

Lord  Chief     That  this  cafe  does  depend   upon   the  vote 
juiiice //£)/?.  that  is  recited  in  the  Speaker's  warrant  of  com- 
mitment, which  was  to  this  effedl : 

That  it  did  appear  to  that  honourable  houfe,  that 
John  Paty  of  Aylefhitry^  has  been  guilty  of  commen- 
cing and  profecutinganadion  at  common  law,againfl 
W.  White^  and  others,  late  Conflables  of  Aylefhury^ 
for  not  allowing  his  vote  in  an  eledion  of  members 
to  ferve  in  Parliament,  contrary  to  the  declaration, 

in, 
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in  h'K^h  contempt  of  the  jurirdi6tion,   and  in  breach 
ot  ihe  known  privileges  of  this  houfe. 

That  he  owned  himfclf  to  lie  under  two  diHid- 
vantnges;  one,  that  all  the  red  of  the  Judges  do 
agree  with  his  three  brethren,  from  whom  he  had 
the  misfortune  to  difTent.  The  other,  that  he  op- 
pofed  the  votes  of  the  Houfe  of  Commons^  and  did 
begin  to  think  he  might  juftify  himfelf  in  refign- 
ing  his  opinion  to  the  reil  •,  but  that  he  valued  more 
the  dictates  of  his  own  confcience,  than  any  thing 
he  could  iiiffer  in  this,  world,  and  by  that  and  his 
judgment  (tho*   it  were  but  weak)    he   would  be 


guided, 


That  this  was  not  fuch  an  imprifonment  as  the 
freemen  of  England  ought  to  be  bound  by.  And 
that  it  did  highly  concern  the  people  of  England^ 
not  to  be  bound  by  a  declaration  of  the  Houfe  of 
Commons^  in  a  matter  riiat  before  was  lav/ful. 

That  neither  Houfe  of  Parliament  has  a  power  fe- 
parately  to  difpofe  of  the  liberty  or  property  of  the 
people,  for  that  can't  be  done  but  by  the  Queen, 
Lords,  and  Commons  •,  and  this  is  the  fecurity  of 
our  Englifh  conftirution,  which  cannot  be  altered 
but  by  adt  of  Parliament. 

That  there  is  a  crime  charged  by  the  vote  for 
commencing  an  adlion  ;  But  fure  that  cannot  be  a 
breach  of  privilege,  for  an  original  may  be  tiled 
againil  a  member  of  Parliament,  during  the  time 
of  privilege,  fo  that  you  don't  moleft  him,  and  it 
is  no  breach  of  privilege ;  as  it  was  refolved  in  Sir 
George  Binion's  cafe,  14  Cb.  II.  for  otherwife,  by 
lapfe  of  time  in  feveral  adlions,  he  may  be  barred 
by  the  ftatute  of  limitations ;  fo  that  if  it  be  not  a 
breach  of  privilege  to  commence  an  adlion  againft 
a  member  of  Parliament,  then  how  can  it  be  fo  to 
commence  an  adion  againft  the  Conftable  of  Jikf 
hury  ? 

Bat  then  the  vote  goes  further,  and  fays,  for 
commencing  and  profecuting  an  aftion  :  But  pro- 

fecuting 
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fecuting  may  not  be  a  breach  of  privilege  neither ; 
for  entering  and  continuing  is  profecuting,  which 
may  be  done  without  a  breach  of  privilege. 

That  it  does  not  appear,  that  the  Conftable  of 
Atlejhiiry  has  any  privilege  above  another  perfon, 
for  no  man  is  prefumed  to  be  privileged,  unlefs  it 
be  fhewn  \  and  he  has  no  privilege  as  Conftable. 

That  the  vote  goes  yet  further,  and  fays,  for  not 
allowing  his  vote  in  an  eledtion  of  members  to  ferve 
in  this  prefent  Parliament  :  But  this  can  be  no 
crime. 

That  he  admitted  they  were  Judges  of  their  own 
privileges  \  but  the  law  muft  alfo  be  obferved.  By 
2  Ric.  III.  fol.  9.  it  appears,  it  was  no  crime  by 
the  common  law,  to  bring  an  adlion,  tho'  never 
fo  malicious,  falfe,  or  groundlefs,  where  it  is  ad- 
judged, that  there  is  no  punilhment  for  it,  becaule 
^twas  in  a  method  of  jufiice  \  but  when  bufmefs  be- 
gan to  increafe,  cofts  were  given  againfl  the  plain- 
tiff, by  23  Hen.  VIII.  for  bringing  an  adion  caufe- 
lefsly.  A  Peer  cannot  have  an  a6lion  of  fcandalum 
magnatum^  where  there  is  no  caufe  for  the  adlion 
wherein  he  is  charged  with  fcandal  ;  fo  much  the 
law  regarded  the  right  of  bringing  a61:ions. 

That  when  fubjeds  have  fuch  a  right  to  bring 
actions,  it  cannot  be  ftopt  by  privilege  of  Parlia- 
ment ;  for  no  privilege  of  Parliament  can  intend  {o 
far  as  to  deftroy  a  man's  right. 

That  it  has  been  adjudged  a  good  action  by  the 
law  of  the  land,  and  that  damages  may  be  recover- 
ed for  the  injury,  in  not  allowing  his  vote ;  and 
this  adion  is  the  fame  as  AJhhy  and  White ^  which 
lies  before  us,  and  if  we  confult  the  records,  we 
fliall  find  it  to  be  the  fame. 

That  the  latter  part  of  this  vote  is,  that  the  pro- 
fecuting this  adlion  is  contrary  to  the  declaration,  in 
high  contempt  of  the  jurifdi(5lion,  and  in  breach  of 
tlie  known  privileges  of  this  houfe. 

That 
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That  the  privileges  of  the  Houfe  of  Coin  mens 
are  hmited,  for  there  is  no  privilege  in  caCc  of  trea- 
fon,  or  felony,  or  breach  of  the  peace  -,  for  a  Juf- 
ticc  of  the  Peace  may  commit  a  member  for  breach 
of  the  peace,  and  if  he  fhould  be  indided  for  it, 
his  plea  of  privilege  would  not  be  allowed. 

That  nothing  makes  a  privilege,  that  was  not  fo 
before,  (for  the  breach  of  which  a  man  fliall  lole 
his  liberty)  but  an  ad  of  Parliament. 

That  each  houfe  is  Judge  of  their  own  privileges, 
becaufe  they  are  more  converiant  with  the  privi- 
leges of  their  own  houfe  -,  fo  the  Judges  decline  it. 
But  if  they  come  incidently  before  the  courts  of 
law,  they  mufl:  determine  it  there. 

That  fuppofe  the  Houfe  of  Commons  had  not 
meddled  in  this  matter,  but  the  defendants  in  this 
adion  had  pleaded  to  the  jurifdidion  of  this  court, 
that  this  was  a  matter  examinable  only  in  tht  Par- 
liament, and  the  plaindff  had  demurred,  we  muft 
then  have  determined  it,  and  be  Judges  then  of  their 
privileges. 

Coke*s  I  Infl.  Lex  ^  confuetudo  parliamenti  ah 
omnibus  querenda^  a  mult  is  ignorata^  a  paucis  cog- 
nita  \  and  the  reafon  'tis  known  by  fo  few  is,  be- 
caufe they  do  not  feek  for  it.  We  are  bound  to 
take  notice  of  the  cuftoms  of  Parliament,  for  they 
are  part  of  the  law  of  the  land  ;  and  there  are  the 
ilime  methods  of  knowing  it,  as  the  law  in  Wefimin- 
fter-hall. 

In  Clarendon^ %  hiftory,  part  i.  fol.  310.  he  was 
Lord  Chancellor  of  England^  a  man  of  great  pro- 
bity and  learning ;  his  obfervations  touching  privi- 
leges of  Parliament  are  thefe  : 

'  It  is  not  to  be  believed,  how  many  fober,  well- 
'  minded  men,  who  were  real  lovers  of  the  peace 
'  of  the  kingdom,  and  had  a  full  fubmifTion  and  re- 
'  verence  to  the  known  laws,  were  impofed  upon, 
'  and  had  their  underftandings  confounded,  and  fo 
'  their  v/ill's  perverted  by  the  meer  mention  of  privi- 

'  lege 
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'  lege  of  Parliament  -,  which,  inftead  of  the  plain 

*  and  intelligible  notion  of  it,  was,  by  the  dexterity 
'  of  thofe  Beautifeus^  and  their  agents,  and  the  fot- 
'  tifhnefs  of  the  people,  rendered  fuch  a  myftery  as 

*  could  be  only  explained  by  themfelves,  and  intend^ 
'  ed  as  far  as  they  found  neceffary  for  their  occafions, 

*  and  was  to  be  acknowledged  a  good  reafon  for  any 

*  thing  that  no  other  reafon  could  be  given  for.  We 

*  are,  fay  they,   and  have  been  always  confelfed,  the 

*  only  Judges  of  our  own  privileges,  and  whatfoever 

*  we  declare  to  be  our  privileges  are  fuch  •,  otherwife, 

*  whofoever  determines  that  it  is  not  fo,  makes  him- 
'  ielf  Judge  of  that  whereof  the  cognizance  belongs 

*  only  to  us.  And  this  fophiftical  riddle  perplexed 
'  many,   who,  notwithflanding  the  defperate  confe- 

*  quence  they  faw  mufl:  refult  from  fuch  logic,  taking 
'  the  firft  propofition  for  true,  which,  being  rightly 

*  underftood,  is  fo,  have  not  been  able  to  wind  them- 

*  felves  out  of  the  labyrinth  of  the  conclufion  :  I  fay, 

*  the  propofition  rightly  underilood,  they  are  the  on- 

*  ly  Judges  of  their  own  privileges  j   that  is,  upon 

*  the  breach  of  thofe  privileges  which  the  law  hath 

*  declared  to  be  their  own,  and  what  punifhment  is 
'  to  be  inflidled  upon  fuch  breach  ;  but  there  can  be 
'  no  privilege  of  which  the  law  doth  not  take  notice, 

*  and  which  is  not  pleadable  by  and  at  law. 

The  lame  part,  pag.  312.     '  But  that  their  being 

*  Judges  of  their  privileges  fhould  qualify  them  to 
'  make  new  privileges,  or  that  their  judgment  fhould 

*  create  them  fuch,  as  it  was  a  dodlrine  never  before 
'  heard  of,  fo  it  could  not  but  produce  all  thofe  mon- 
'  ftrous  effefts  we  have  feen  :  When  they  have  afTem- 
'  bled  to  fwallow  all  the  rights  and  prerogatives 
'  of  the  crown,  the  liberties  and  lands  of  the  church, 
'  the  power  and  jurifdidion  of  the  Peers  -,  in  a 
'  word,  the  religion,  laws,  and  liberties  of  England^ 
<  in  the  bottomlefs  and  infatiable  gulph  of  their  own 

*  privileges. 

That 
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That  he  had  yet  a  greater  authority  than  this,  the 
opinion  of  King  Charles  I.  in  his  anfwer  to  the 
nineteen  propolitions  from  both  houfes  of  Parlia- 
ment, in  Lord  C/^rf ?/^.?;2's  Hiliory,  firlt  part,  498. 
which  anfwer  is  in  the  King's  own  words  in  Rufjj- 
ivortb's    Colledion,    3    vol.    part    ift.    725,   730, 

731- 

'  That  tho'  the  bringing  this  adlion  be  contrary 
'  to  the  declaration,  it  does  not  follow  therefore  that  it 
'  muft  be  a  breach  of  privilege ;    for  this  vote  has 

*  not  obtained  the  authority  of  a  law,  and  they  have 

*  no  more  power  to  declare  the  law,  than  they  have 
'  to  make  a  law. 

That  if  bringing  an  adion  is  a  breach  of  privi- 
lege, why  was  not  AJhby  laid  hold  on  ?  he  profe- 
cuted  to  judgment  and  execution ;  but  thefe  perfons 
are  committed  for  commencing  an  action. 

How  can  the  bringing  an  adtion  in  one  court  be 
a  contempt  to  another  ? 

If  a  man  that  has  a  privilege  in  one  court  is  fued 
in  another,  he  fhall  have  his  privilege :  But  it  is 
no  contempt  in  the  plaintiff  that  he  fues  in  another 
court,  and  there  is  no  punifhment  for  it  •,  much 
lefs  can  it  be  a  contempt  to  the  Houfe  of  Commons, 
where  no  action  can  be  brought. 

That  he  admitted,  the  Houfe  of  Commons  may 
commit  any  perfon,  and  for  any  crime,  becaulc 
they  may  impeach  any  perfon  for  any  crime  what- 
foever  -,  but  that  courfe  is  feldom  taken,  unlefs 
where  the  crime  requires  a  ftridl  profecution,  and 
very  much  concerns  the  publick. 

That  the  Lord  .Si?^//yZ'«r>''s  cafe  is  not  like  this; 
for  he  was  a  member  of  the  houfe,  and  it  was  for 
a  contempt  in  the  houfe. 

The  houfe  may  at  any  time  commit  a  man  for  a 
contempt  in  the  face  of  the  houfe  ^  whereas  the  pri- 
foners  are  committed  not  for  a  breach  of  privilege 
or  contempt,  but  becaufe  they  have  brought  their 

adions 
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affions  which  are  legal,  and  fo  adjudged  by  the 
Lords  in  the  writ  of  error. 

That  he  did  not  queflion  but  that  the  warrant 
-was  a  good  warrant. 
-  That  Lex  &  confuetiido  Parliamenti  is  as  much 

the  law  of  the  land,  as  any  odier  law.  'Tis  the 
law  gives  the  Queen  her  prerogative :  'Tis  the 
law  gives  jurifdiction  to  the  Houfe  of  Lords ;  and 
'tis  the  law  limits  the  jurifdiclion  of  the  Houfe  of 
Commons. 

That  if  the  ecclefiaftical  court  exceed  their  jurif- 
di6lion,  a  prohibidon  will  lie  ;  and  even  the  King's 
acts,  if  contrary  to  law,  are  void. 

He  infifted,  that  the  Lord  Banhuryh  cafe  was 
a  great  authority  for  him. 

He  petitioned  the  Houfe  of  Lords  to  fit,  and  alfo 
to  have  the  King's  leave.  The  Lords  determined 
he  was  not  a  Lord  ;  yet  when  he  was  brought  upon 
an  indictment  by  the  name  of  Charles  Knowles^ 
Elq;  he  here  pleaded,  and  infilled,  that  he  was  a 
Peer;  which  plea  was  allowed,  and  he  was  not 
tried. 

Tho'  the  Lord  Chief  Juftice  was  fo  clear  in  his 
judgment,  yet  the  other  three  Judges  being  of  a 
contrary  opinion,  the  majority  prevailed  ;  and  the 
prifoners  were  remanded  to  Newgate. 

Mr.  Lechmere  moved,  that  the  judgment  might 
be  entered  upon  record. 

The  Lord  Chief  Juftice  Holt  afl<ed  the  Clerk 
of  the  crown,  how  they  entered  the  judgment  in 
thefe  cafes  j  who  anfwered,  that  they  never  make 
up  any  roll,  but  only  enter  a  remittitur  generally 
upon  the^  back  of  the  writ.  Lord  Chief  Juftice 
Holt  told  him,  that  of  right  he  ought  to  make  up 
a  roll  (and  as  he  was  informed  he  had  the  fees  al- 
lowed for  making  up  the  roll  J  and  then  bid  the 
Council  come  to  his  chambers,  and  bring  precedents ; 
and  afterwards  the  judgment  was  entered  in  this 
manner. 

The 
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The  Judgment  -,  ^ia  cognitio  caufe  captioms  &  de- 
tentionis  preditV  non  pertinet  ad  curiam  Domirije 
Regime^  ideo  remittitur. 

Upon  the  commitment  of  thefe  five  Ailejhury 
men,  and  their  being  remanded  to  Newgate  again, 
the  Houie  of  Lords  drew  up  the  following  repre- 
fentation  and  addrefs,  viz, 

Tlje  humble  Represent  a»t  ion 
and  Address  of  the  right  honourable 
the  Lords  Sprittial  and  Temporal,,  in  Par- 
liament ajjembled^  ^refefited  to  her  M  a- 
j  E  s  T  Y  the  fourteenth  day  of  March, 
1704.  and  /j^r  Majesty's  moji  gracious 
Answer  thereunto:  With  their  Lordjloips 
thanks  for  the  fame.  Together  with  the 
papers  annexed  to  the  f aid  addrefs^  and  laid 
before  /^^r  M  a  j  e  s  t  y.  * 

T>ie  Martis    13  Martii^  1704* 

WE  your  Majefty's  moft  dutiful  and  loyal  fub- 
jedts,  the  Lords  fpiritual  and  temporal,  in  Par- 
liament afifembled,  are  under  an  unavoidable  neceflity 
of  making  our  humble  application  to  your  Majefty, 
upon  an  occafion,  which,  as  it  is  very  grievous  to 

*  Die  Mercurii,  14  Martii.  It  is  ordered  by  the  Lords 
fpiriiual  and  temporal,  in  Parliament  affembled,  that  the  repre- 
fentation  and  addrefs  this  day  prefented  to  her  Majefty,  with 
her  Majefty's  moft  gracious  anfvver  thereunto,  and  the  thanks 
of  this  houfe  for  the  fame,  together  with  the  papers  annexed  to 
the  faid  reprefentation  and  addrefs,  and  laid  before  her  Majefty, 
fli^ll  be  forthwith  printed  and  publiftied. 

Matthew  John/on,  Cler'  Pailiamentoi' 

US, 
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US,  fo  we  fear  it  may  be  uneaiy  to  your  Maje- 
fty :  But  the  proceedings  of  the  Houfc  of  Commons, 
in  relation  to  five  BurgefTes  of  the  town  of  j^ilef 
hury^  John  Paty^  John  Oviat^  John  Taton^ 
Henry  Baffe^  and  Daniel  Horne^  have  been  fo 
very  extraordinary,  that  the  confequences  of  fuch 
proceedings  may  prove  h  fital  to  the  proper- 
ties and  liberties  of  the  people  of  England^  and 
io  dire6lly  tend  to  the  interruption  of  the  courfe 
of  juftice,  to  the  eluding  the  judicature  of  Parlia- 
ment, and  to  the  diminution  of  your  royal  pre- 
rogative, that  we  can't  anfwer  it  to  your  Maje- 
ily,  to  the  Kingdom,  and  to  ourfelves,  without 
letting  them  before  you  in  a  due  light. 

One  Matthevj  Apby^  a  Burgefs  of  the  borough 
of  Ailejhury^  brought  an  adlion  upon  the  cafe 
at  common  law,  againft  the  Conflables  of  the 
town  of  Ailejbury  (being  the  proper  officers  to  re- 
turn members  to  ferve  in  Parliament  for  that 
place)  for  having  by  contrivance  fraudulently  and 
malicioufly  hindered  him  to  give  his  vote  at  an 
ele6lion. 

In  this  a6tion  a  verdidl  was  found  for  him  \  but 
judgment  was  given  againft  him  in  your  Majefty's 
court  of  ^een^s-Bench^  which  was  reverfed  upon 
a  writ  of  error  brought  in  Parliament ;  where  he 
obtained  judgment  to  recover  his  damages  for  the 
injury,  and  afterwards  had  execution  upon  that 
judgment. 

The  five  perfons  above-named,  being  Burgefies 
of  the  fame  borough,  and  having  (as  they  con- 
ceived) had  the  like  wrong  done  them  by  the  Con- 
ffables  there,  and  fuppofing  the  law  to  be  equally 
open  to  all  Englijhmeny  did  feverally  commence  and 
profecute  adions  againft  thofe  officers,  in  order 
to  recover  their  damages, 

.  And 
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And  for  fo  doing,  they  were  fent  for  to  the  bar 
of  the  Houfe  of  Commons,  and  committed  prifonera 
to  Newgate^  the  fifth  day  of  December  lad,  during 
the  plcafure  of  the  Houfe  of  Commons,  as  having 
adled  contrary  to  the  declaration,  in  contempt  of  the 
jurifdidlion,  and  in  breach  of  the  privileges  of  that 
houfe. 

Thefe  proceedings  are  wholly  new  and  unprece- 
dented. It  is  the  birth-right  of  every  Englijhman^ 
who  apprehends  himfelf  to  be  injured,  to  leek  for 
redrefs  in  your  Majefty's  courts  of  juftice:  And  if 
there  be  any  power  that  can  controul  this  right,  and 
can  prefcribe  when  he  fhall,  and  when  he  lliall  not  be 
allowed  the  benefit  of  the  laws,  he  ceafes  to  be  a 
freeman,  and  his  liberty  and  property  are  precarious. 

The  crown  lays  claim  to  no  fuch  authority  with 
any  fubjeds  whatlbever. 

If  a  man  miftakes  his  cafe,  in  believing  himfelf  to 
have  a  good  caufe  of  fuit  when  he  has  not,  if  he 
miftakes  his  court,  by  applying  to  an  incompetent 
jurifdidion,  he  will  fall  of  relief,  and  be  liable  10 
coffs,  but  to  no  other  punifhment :  He  is  notguiky 
of  a  crime,  nor  is  it  a  contempt  of  the  court  that 
has  the  proper  jurifdidion. 

But  thefe  men  were  guilty  of  no  miflake  -,  the 
point  of  law  was  fettled  by  the  judgment  of  that 
court,  which  is  allowed  to  be  the  laft  relbrt,  and 
this  will  continue  to  be  the  law,  till  it  be  altered  by 
the  legidative  authority.  They  faw  their  neighbour 
quietly  and  unmolefted  reap  the  fruit  of  the  judg- 
ment he  had  obtained  ;  and  yet,  for  purfuing  the 
fame  remedy,  they  are  condemned  to^  an  indefinite 
imprifonment,  during  the  pjeafure  of  the  Houfe  of 
Commons. 

This  method  does  introduce  an  uncertainty  and 
confufion,  never  before  known  in  England.  The 
moil  arbitrary  governments  cannot  fhew  more  direct 
inftances  of  partiality  and  opprcfTion. 

VjL.  IV.  S  The 
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The  point  of  law  is  judicially  fettled ;  and  yet 
the  Hoale  of  Commons  take  upon  them  to  punifh 
men  by  imprifonment,  for  endeavouring  to  have  the 
benefit  of  what  is  fo  eilablifhed  for  law. 

We  humbly  obferve  to  your  Majelly,  that  the 
firft  thing  they  alledged  in  the  warrant  of  commit- 
ment, as  the  offence  of  thefe  five  perfons,  is,  that 
thofe  anions  were  brought  contrary  to  a  declaration 
of  the  Houfe  of  Commons. 

It  was  never  yet  heard  (when  there  was  a  Houle 
of  Lords  in  being,  and  a  King  or  a  Queen  upon  the 
throne)  that  the  Houfe  of  Commons  alone  claimed  a 
power,  by  any  declaration  of  theirs,  to  alter  the  law, 
or  to  reftrain  the  people  of  England  from  taking  the 
benefit  of  it ;  nor  have  their  declarations  any  fuch 
authority,  as  to  oblige  men  to  fubmit  to  them  at  the 
peril  of  their  Hberty. 
'  If  they  have  fuch  a  power  in  any  cafe,  they  may 

apply  it  to  all  cafes  as  they  pleafe ;  for  when  the 
law  is  no  longer  the  meafure,  will  and  pleafure  will 
be  the  only  rule. 

The  certainty  of  our  laws  is  that  which  makes  the 
chief  felicity  of  Englijhmen :  But  if  the  Houfe  of  Com- 
mons can  alter  the  laws  by  their  declarations,  or 
(which  is  the  fame  thing)  can  deprive  men  of  their 
liberty,  if  they  go  about  to  take  the  benefit  of  them, 
we  fhall  have  no  longer  realbn  to  boaft  of  that 
part  of  our  conftitution. 

The  next  thing  alledged  in  the  warrant  is,  that 
the  commencing  and  profecuting  thefe  adions,  was 
a  contempt  of  the  jurifdidion  of  the  Houfe  of 
Commons. 

Such  a  jurifdi61:ion  was  never  claimed  by  the 
Houfe  of  Commons,  till  upon  this  occafion  ;  and  if 
this  novelty  of  a  jurifdidion  be  founded  on  their  new 
authority  of  declaring,  they  will  fland  and  fall 
together. 

The  Houfe  of  Commons  have  for  a  long  time 
cxercifed  a  jurifdidion  over  their  own  members,  by 

allow- 
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allowing  or  difallowing  their  eledions,  as  they  faw 
caufe :  But  they  have  never  before  entertained  a 
notion,  that  they  had  a  jurifdidion  over  their  elec- 
tors, to  determine  (finally  and  exclufively  of  all 
other  courts)  the  pardcular  rights  of  thofe  to  whom 
fhey  owe  their  being. 

Your  Majefty's  royal  writ  commands,  that  the 
feveral  eledlors  make  choice  of  perlbns  to  reprefent 
them  in  Parliament,  in  order  to  do  and  confent  to 
fuch  things  as  fliould  be  ordained  there  relating  to 
the  (late  and  defence  of  the  kingdom  and  the  church, 
for  which  the  Parliament  is  called :  And  they  obey 
the  command,  in  proceeding  to  choofe  members  for 
the  Parliament  then  fummoned  -,  but  neither  the 
writ  which  requires  them  to  choofe,  nor  the  inden- 
ture by  which  the  return  is  made,  import  any  thing 
whereby  it  may  be  inferred,  that  the  eledlors  put 
into  the  power  of  their  reprefentatives,  their  feveral 
rights  of  eledion,  to  be  finally  dilpofed  of  at  their 
pleafure. 

It  was  an  intereft  veiled  in  them  by  law  before 
the  eledion,  and  which  the  law  will  preferve  to 
them,  to  be  exercifed  again  in  the  like  manner, 
when  your  Majefty  fhall  be  pleafed  to  call  another 
Parliament. 

It  was  not  poflible  for  the  eledlors  to  fufpe6t,  that 
fuch  a  pretence  would  ever  be  fet  up  by  their  repre- 
fentatives, when  in  the  courfe  of  fo  many  ages,  the 
Houfe  of  Commons  had  never  taken  upon  them,  to 
try  or  determine  the  right  of  any  particular  elcdlor, 
unlefs  inf  idently,  and  only  in  order  to  decide  a  que- 
flion,  of  the  tide  of  fome  member  of  their  own 
houfe  to  fit  amaongft  them. 

The  right  of  eledion  is  a  legal  intereft  incident  to 
the  freehold,  or  founded  upon  cuftom,  or  the  letters 
patents  of  your  Majefty's  royal  anceftors,  or  upon 
particular  a6ls  of  Parliament,  and  muft  be  tried  and 
determined  like  other  legal  interefts :  And  this  con- 
fideration  does  manifeftly  Ihew  the  abfurdity  of  pre- 
S  2  tending. 
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tending,  that  fuch  rights  can  be  decided  by  the 
Houfe  of  Commons,  where  there  is  neither  a  power 
.  of  adminiftring  an  oath,  in  order  to  difcover  the 
truth  nor  a  power  of  giving  damages,  which  is  the 
only  reparation  the  eledor  is  capable  of  receiving  in 
fuch  a  cafe.  Therefore,  if  the  eledtors,  when  they 
are  deprived  of  their  rights,  have  no  place  to  refort 
to,  but  the  Houfe  of  Commons,  the  right  ofeledion 
would  be  a  right  without  a  remedy,  which  indeed 
is  no  right  at  all. 

And  it  is  put  into  the  power  of  the  officers,  who 
have  the  return  of  members  to  lerve  in  Parliament, 
to  rejedl;  the  votes  of  as  many  electors  as  they  pleale, 
without  being  liable  to  make  any  reparation  in  da- 
mages to  the  parties  ,  which  is  a  notion  not  very 
likely  to  preferve  the  freedom  and  impartiality  of 
eledlions. 

The  third  thing  alledged  againft  thefe  men  in  the 
warrant  of  commitment  is,  that  by  bringing  thefe. 
anions  they  have  broken  the  privilege  of  the  Houfe 
of  Commons. 

A  breach  of  the  privileges  of  Parliament  is  cer- 
tainly an  offence ;  and,  of  all  others,  the  Houfe 
of  Lords  ought  to  be  thelaft  who  lliould  go  about 
to  lefTen  or  excufe  it,  as  having  a  like  intereft  with 
the  Commons  in  the  prefervation  of  the  privileges 
of  Parliament. 

But  however  it  might  feem  the  intereft  of  the 
Lords  to  be  filent,  while  the  Houfe  of  Commons  are 
fetting  a-foot  new  pretences  of  privilege,  becaufe 
they  may  fhare  in  the  advantage  •,  yet  we  think  it 
our  duty  and  our  intereft,  to  do  all  we  can  to  pre- 
lerve  the  conftitution  entire,  and  not  to  fit  quiet  when 
we  lee  innovations  attempted,  which  tend  to  the  di- 
minution of  the  rights  of  the  crown,  or  to  the  pre- 
judice of  the  fubjed  :  Becaufe  the  beft  and  fureft 
way  to  preferve  the  rightful  privileges  of  Parliament, 
is  to  abide  by  thofe  that  are  certain  and  known ; 

and 
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and  it  is  not  in  the  power  of  either,  or  both  houfes, 
to  create  new  privileges  to  themfelves. 

It  never  was  thought  a  breach  of  the  privileges  of 
Parliament,  to  profecute  an  adion  againft  any  man, 
who  was  not  intitled  to  privilege  of  Parliament-, 
and  therefore,  fince  the  late  condables  of  Aylejhury 
had  no  title  to  privilege  of  Parliament,  at  the  time 
when  thofe  actions  were  commenced  or  profecuted, 
we  cannot  imagine,  upon  what  foundation  the  pur- 
fuing  thefe  adlions  can  be  voted  a  breach  of  privi- 
lege by  the  Houfe  of  Commons. 

It  feems  very  neceflliry  it  fliould  be  known  upon 
what  rule  this  pretence  is  grounded,  that  the  people 
of  England  may  be  at  a  certainty,  and  fee  fome 
limits  fet  to  the  claims  of  privilege.  To  ferve  the 
turn,  it  has  been  faid,  there  are  privileged  cafes, 
as  well  as  privileged  perfons ;  but  no  initance  ha^ 
been  produced,  whereby  this  diftindlion  can  be  ap- 
plied tojuftify  thefe  commitments. 

Actions  at  common  law  have  been  brought  upon 
falfe  returns  and  double  returns  of  members  to  ferve 
in  Parliament,  as  in  the  cafes  of  Sir  Samuel  Barnar- 
dijlon  and  Mr.  Onjlow^  which  proceeded  to  judg- 
ment, and  a  writ  of  error  was  brought  in  one  of 
them,  and  the  plaintiffs  could  not  prevail  in  either 
of  thofe  fuits;  and  yet  it  was  never  pretended,  that 
the  commencing  or  profecuting  thofe  adions  was  a 
breach  of  privilege  of  Parliament,  nor  were  the 
perfons  concerned  in  them  impriibned  or  cenfured, 
tho'  there  was  a  much  greater  colour  for  fuch  a  pre- 
tence in  thofe  cafes,  becaufe  the  queftion  there  di- 
redly  concerned  the  right  of  fitting  in  Parliament ; 
and  confequently  thofe  would  have  been  indeed  pri- 
vileged cafes,  if  any  fuch  diftindion  had  been  once 
thought  of  in  thofe  days :  Whereas  in  the  adions 
brought  by  thefe  ^vt  men,  neither  the  plaindffs  nor 
defendants  were  members  of  Parliament,  nor  did 
the  adtions  relate  in  any  manner  to  the  right  of  fit- 
ting there. 

S3  The 
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The  opinion  of  the  Houfe  of  Commons,  at  that 
time,  was  very  different  from  what  it  is  now. 

When  the  judgment  of  the  King's-Bench  (where 
Sir  Matthew  Hale  fat  then  Chief  Juftice)  which  palTed 
in  favour  of  Sir  Samuel  Barnardtflon,  that  the  a6lion 
was  maintainable,  was  reverfed  in  the  Exchequer- 
chamber,  the  Houfe  of  Commons  was  fo  far  from 
thinking  it  for  their  advantage,  to  have  their  mem- 
bers deprived  of  the  benefit  of  the  common  law, 
that  in  the  year  1679,  a  Committee  was  appointed 
to  enquire  touching  the  reverfing  that  judgment,  and 
by  whofe  procurement  and  foliciration,  and  by  what 
,  ways  and  means,  the  fame  was  reverfed,  and  the 
names  of  the  particular  Judges  that  were  concerned  ; 
And  when  afterwards  that  judgment  in  theExchequer- 
chamber  was  afHrmed  in  Parliament,  the  Houfe  of 
Commons  never  thought  themfelves  lecure  againft 
the  corruption  of  the  officers,  who  were  to  take  the 
poll,  and  make  return  at  eledions,  till  they  had  got 
an  a6l  in  the  feventh  and  eighth  years  of  the  late 
King,  which  gave  a  remedy  in  IVeJlminJler-hall  for 
falfe  and  double  returns;  fo  little  contented  were 
they,  in  their  own  cales,  with  the  jurifdiclion  of  the 
Houfe  of  Commons,  and  the  remedy  to  be  had  there, 
which  now  they  fo  fiercely  contend  their  eledlors 
Ihould  entirely  acquiefce  in  :  And  we  cannot  but 
think  it  manifefl  partiality  in  thofe  Gentlemen,  to 
go  about  by  fuch  violent  means,  to  deprive  their 
electors  of  recovering  of  damages,  when  they  are 
wronged  in  being  deprived  of  giving  votes,  fince 
they  thought  it  necefTary  for  themfelves  to  have 
that  advantage,  when  they  are  injured  in  their  own 
eledions. 

The  fufferings  of  thefe  unfortunate  men  have  not 
ended  here,  and  the  rights  of  the  free-born  fubjedls 
of  Erigland  have  received  a  further  and  no  lels  dan- 
gerous wound,  in  their  perfons, 

Thefe 
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Thei*^  five  men  having  endured  a  long  and  charge- 
able imprifonmcnt,  and  defpairing  of  their  liberty 
any  other  way,  were  advifed  to  iue  out  writs  of 
J^akas  Corpus^  returnable  in  your  Majelfy's  court  of 
QueenVBench,  hoping  to  obtain  their  difcharge  by 
the  help  of  that  court,  where  the  judgment  ought  to 
be  given  according  to  the  laws  of  the  land,  without 
regard  to  any  votes,  or  declarations,  or  commands 
to  the  contrary  :  But  this  endeavour  proved  unfuc- 
celsful,  and  they  were  remanded  to  Newgale  by 
three  of  the  Judges  of  that  court,  contrary  to  the 
opinion  of  the  Lord  Chief  Juftice  Holt. 

We  fhall  not  prefume  to  offer  any  opinion  to  your 
Majefty,  upon  occafion  of  this  judgment,  at  prcient, 
becaufe  it  is  not  regularly  brought  before  the  houfe  ; 
and  we  only  mention  it,  becaufe  the  Houfe  of  Com- 
mons took  fuch  offence  at  the  bringing  thefe  writs 
of  Habeas  Corpus^  that,  on  the  twenty  fourth  of  Fe- 
bruary laft,  they  voted,  that  whoever  had  abetted, 
promoted,  countenanced,  or  alTifted  the  profecutioa 
of  thofe  writs,  were  difturbers  of  the  peace  of  the 
kingdom,  and  had  endeavoured,  as  far  as  in  them 
lay,  to  overthrow  the  rights  and  privileges  of  the 
Commons  in  Parliament. 

This  is  a  heavy  charge ;  and  if  it  be  fo  criminal 
a  thing  for  a  prifoner  to  pray  a  Habeas  Corpus^  it  does 
not  only  afFed  thofe  who  are  at  prefent  concerned, 
but  ought  to  touch  every  commoner  of  England^  in 
the  moft  fenfible  manner. 

Liberty  of  perfon  is  of  all  rights  the  mofl  va- 
luable i  and  of  which,  above  all  other  things,  the 
law  of  England  is  mofl  tender,  and  has  guarded 
with  the  greateft  care,  having  provided  writs  of  fe- 
veral  kinds,  for  the  relief  of  men  reflrained  of  their 
liberty,  upon  any  pretence,  or  by  any  power  what- 
foever ;  that  fo  in  every  cafe  they  may  have  fome 
place  to  refort  to,  where  an  account  may  be  taken 
of  the  reafon  and  manner  of  the  imprifonment, 
S  4  and 
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and  the  fubjed  may  find  a  proper  relief  according 
to  his  cafe. 

No  crime  whatfoever  does  put  an  Englijhman  into 
fo  miferable  a  condition,  that  he  may  not  endeavour, 
in  the  methods  of  law,  to  obtain  his  liberty  •,  that 
he  may  not,  by  his  friends  and  agents,  fue  out  a 
Habeas  Corpus^  and  have  the  afliftance  of  folicitors 
and  council,  to  plead  his  caufe  before  the  court 
vi^here  he  is  to  be  brought. 

The  court  is  bound  by  the  law  to  aflign  him 
council,  if  there  be  occafion,  and  to  give  judgment 
upon  his  cafe,  as  it  {lands  upon  the  return  of  the 
Habeas  Corpus^  and  to  remand,  difcharge,  or  bail  the 
prifoner,  as  the  caufe  of  his  commitment  appears 
there  fufficient  or  infufficient  in  law  •,  and  if  what  is 
alledged  as  the  caufe  of  imprifbnment  appears  to  be 
no  crime  in  law,  it  is  not  the  authority  of  thofe  who 
made  the  commitment,  that  can  excufe  that  court 
for  remanding  the  prifoner. 

This  is  the  law  of  England:  Eat  according  to 
thefe  reiblutions  of  the  Houfe  of  Commons,  if  a  man 
has  the  unhappinefs  ftho'  through  ignorance  or  mi- 
ftake)  to  do  an  a6t  v/hich  fhall  be  voted  a  breach 
of  privilege,  he  becomies  in  a  worfe  condition  than 
any  felon  or  traitor  ^  his  confinement  makes  it  im- 
poiTible  for  him,  in  perfon,  to  folicite  and  procure  a 
Habeas  Corpus^  and  if  any  have  charity  enough  to 
aiTifl  him,  or  to  plead  for  him,  in  order  to  fliew  to 
the  court  the  infufficiency  of  the  commitment  in 
matter  of  law,  they  become  liable  to  lofe^their  own 
liberty,  and  are  involved  in  the  fame  guilt  of  breach 
of  privilege:  So  that  \n  the  imprifonment  be  upon 
the  mofl  trifling  occafion  imaginable,  if  it  be  by 
order  of  the  Houfe  of  Commons,  every  commoner 
mufl  fubmit  to  it  without  redrels  ^  no  friends  can 
help  them,  no  other  authority  can  deliver  them, 
till  your  Majefty  fhall  put  an  end  to  that  feflion. 

The 
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The  Lords  have  as  juft  a  concern,  as  the  Houfe  of 
Commons  can  have,  to  maintain  the  authority,  and 
keep  up  the  awe  of  parhamentary  commitments: 
And  they  will  always  do  it,  as  far  as  juftice  and  the 
ufiige  of  Parliaments  will  allow. 

There  have  been  cafes,  particularly  that  of  the 
Earl  of  ShaftJJmry^  where  perfons  committed  by  the 
Houfe  of  Lords,  even  members  of  that  houfe,  have 
fued  out  writs  of  Habeas  Corpus  ;  and  upon  the  returns 
of  thofe  writs,  have  been  brought  before  the  court 
of  King's-Bench,  and  their  council  have  been  heard 
on  their  behalf;  and  yet  no  cenfure  ever  paffcd  upon 
them  for  thele  endeavours  to  obtain  their  liberty,  or 
upon  their  agents,  folicitors,  or  council. 

The  Houfe  of  Commons  formerly  adted  with  more 
referve  upon  fo  nice  an  occafion,  as  the  liberty  of  the 
fubje6l ;  for  in  the  year  1680,  when  a  writ  of 
Habeas  Corpus  was  ferved  upon  the  Serjeant  at  Arms 
attending  the  Houfe  of  Commons,  in  the  behalf  of 
Mr.  She^idon^  who  ftood  committed  by  order  of  that 
houle  5  after  the  houfe  was  made  acquainted,  that 
fuch  a  writ  was  ferved  upon  their  officer,  and  had 
entered  into  very  long  debates  upon  the  matter,  they 
did  not  think  fit  to  interpofe,  nor  to  pafs  any  cenfures 
upon  the  perfons  concerned  in  procuring  the  writ, 
or  in  appearing  in  behalf  of  the  prifbner  ;  but  left 
the  Serjeant  at  Arms  at  liberty  to  obey  the  command 
of  the  Habeas  Corpus  ;  which  he  did  accordingly,  by 
carrying  his  prifoner  before  the  Judge,  where  the 
Habeas  Corpus  was  returnable. 

The  Houfe  of  Commons  have,  in  former  ages, 
fhewn  a  great  and  fteady  concern  for  the  freedom  of 
the  perfons  of  their  fellow-fubjeds :  And  upon  their 
petitions  many  excellent  laws  have  been  made,  to  pro- 
te6t  liberty  againft  all  unlawful  reftraints  by  any  au- 
thority, even  that  of  the  crown  :  But  now  it  is  in- 
filled that  their  own  imprifoments  are  out  of  the 
reach  of  thofe  laws,  and  their  legality  not  to  be  ex- 
amined, 
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In  the  third  year  of  the  reign  of  your  Royal  grand- 
father, the  Houfe  of  Commons  made  a  noble  fland 
for  the  Englijh  liberties,  and  fiiewed,  by  undeniable 
evidence,  that  the  caufes  of  the  imprilbnment  muft 
be  exprefled  in  all  cafes,  fo  that  it  might  appear, 
upon  the  return  of  the  Habeas  Corpus^  whether  they 
were  fufficient  in  point  of  law. 

It  could  not  then  have  been  imagined  that  the 
fucceflbrs  of  thofe  men,  would  ever  have  pretended 
to  an  arbitrary  and  unlimited  power  of  depriving 
their  fellow  fubjefts  of  their  liberties,  or  to  vote  it 
to  be  criminal  fo  much  as  to  enquire  into  the  validity 
of  their  commitments. 

There  is  another  occafion  of  offence,  which  the 
Houfe  of  Commons  have  takeadgainft  John  Paty  and 
John  Oviat^  two  of  thefe  priibners,  who  thinking 
themfelves  wronged  in  thtir  being  remanded  to 
Newgate^  by  the  opinion  of  the  major  number  of 
the  Judges  of  the  court  of  Queen' s-Bench,  humbly 
petitioned  your  Majefty  for  a  writ  of  error,  in  order 
to  bring  this  Judgment  before  your  Majefty  in  Parlia- 
ment ;  and  it  is  certain  the  fubjed  is  never  concluded 
by  any  judgment,  till  he  comes  to  the  laft  refort  fix- 
ed by  the  law  in  this  cafe. 

The  Houfe  of  Commons  being  informed  of  thefe 
petitions,  came  to  a  refolution,  which  they  laid  be- 
fore your  Majefty,  that  the  commitments  of  that 
houfe  were  not  examinable  in  any  other  courts  what- 
foever ;  That  no  writ  of  error  lay  in  this  cafe ;  and 
that  as  they  had  expreffed  their  duty  to  your  Majefty 
in  giving  difpatch  to  the  flipplies,  fo  they  had  an  en- 
tire confidence  in  your  Majefty,  that  you  would  not 
give  leave  for  the  bringing  any  writ  of  error. 

The  firft  pofition  in  this  vote  is  very  general,  and 
the  confequences  of  it  are  plain ;  if  the  commit- 
ments  of  the  Houfe  of  Commons  are  examinable  in 
no  other  place,  then  no  man  in  England^  how  in- 
nocent foever,  is  fecure  of  his  liberty  longer  than  the 
Houfe  of  Commons  pleafes  \  and  men  may  be  allowed 
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at  leaft  to  wifh  that  it  were  not  fo,  tho'  tliey  may- 
have  a  very  high  opinion  of  the  Juftice  of  thathoufc. 

It  has  been  held  as  an  undeniable  maxim,  that 
whoever  executes  an  illegal  command,  to  the  pre- 
judice of  his  fellow-llibjedts,  mufl  be  anfwerable  for 
it  to  the  party  grieved. 

Let  it  be  luppofed  then,  that  an  a6lion  of  falfe 
imprilbnment  was  brought  againfl  the  ferjeant  of 
the  Houfe  of  Commons,  and  that  the  defendant  jufti- 
fies  his  taking  the  plaintiff  into  cuftody,  by  virtue 
of  a  warrant  of  that  houfe,  and  it  appears  upon  the 
face  of  the  warrant,  that  the  caufe  of  the  commit' 
ment  was  no  crime  in  law,  and  the  plaintiff  demurs, 
what  mull  the  Judges  do  in  fuch  a  cafe  ?  Will  it  be 
poffible  for  them  to  avoid  examining  into  the  com- 
mitment, and  fo  give  judgment  one  way  or  other  ? 
Or  can  it  be  pretended,  that  a  writ  of  error  may  not 
be  brought  upon  fuch  a  judgment  ?  And  is  it  not  the 
court,  before  which  the  writ  of  error  is  brought, 
under  a  neceffity  to  do  juflice  thereupon,  as  the  law 
requires  ? 

As  to  the  fecond  thing  they  have  taken  upon  them 
to  affert,  that  no  writ  of  error  lies  in  the  cafe,  we 
affirm  to  your  Majefty  with  great  affurance,  that  by 
our  conftitution,  the  Houfe  of  Commons  have  no 
right  or  pretence  to  determine  whether  that  be  fo  or 
not,  the  right  of  judging  when  a  writ  of  error  is 
properly  brought,  is  by  law  intrufted  to  that  court 
to  which  the  writ  of  error  is  dire6ted ;  and  there- 
fore we  fhall  not  at  prefent  fay  any  thing  to  your 
Majefly,  in  an  extrajudicial  way,  and  before  the  pro- 
per time,  as  to  that  point,  whether  a  writ  of  error 
brought  upon  a  judgment  for  remanding  prifoners 
upon  a  Habeas  Corpus^  can  be  maintained. 

Which  way  that  queftion  will  be  decided  here- 
after, when  the  writs  of  error  are  returned  into  the 
Parliament,  is  not  at  all  material,  in  refpedl  to  the 
petitions  of  the  prifoners  which  now  He  before  your 
Majefty  :  For  unlefs  your  Majefty  be   pleafed    to 
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grant  the  writs  of  error  according  to  their  prayer, 
the  matter  cannot  come  to  the  proper  decifion  in 
Parliament,  and  juflice  will  be  manifeftly  ob- 
flrucled. 

Whether  the  writs  of  error  ought  to  be  granted, 
and  what  ought  to  be  done  upon  the  writs  of  error 
afterwards,  are  very  different  things.  The  only 
matter  under  your  Majefty's  confideration  is,  whe- 
ther, in  right  and  juftice,  the  petitioners  are  not  enti- 
tled to  have  the  writs  of  error  granted. 

We  are  fure,  the  Houfe  of  Commons,  in  the 
year  one  thoufand  fix  hundred  eighty-nine,  was  of 
opinion,  that  a  writ  of  error,  even  in  cafes  of  fe- 
lony and  trealbn,  is  the  right  of  the  fubje6t,  and 
ought  to  be  granted  at  his  defire,  and  is  not  an 
a6l  of  grace  and  favour,  which  may  be  denied 
or  granted  at  pleafure :  So  that  as  far  as  the  opi- 
nion of  the  Houfe  of  Commons  ought  to  have 
weight  in  fuch  a  Queftion,  (whatever  the  pre- 
lent  opinion  of  that  houfe  is)  they  then  thought 
a  writ  of  error  was  the  right  of  the  fubjed  in  capi- 
tal cafes  (where  only  it  had  been  at  any  time 
doubted  of. 

But  that  it  is  a  writ  of  right  in  all  other  cafes,  has 
been  affirmed  in  the  law-books,  is  verified  by  the 
confl-ant  pradice,  and  is  the  opinion  of  all  your  pre- 
fent  Judges,  except  Mr.  Baron  Price,  and  Mr.  Ba- 
ron Smith, 

The  law,  for  the  better  prote6bion  of  property 
and  liberty,  has  formed  a  fubordination  of  courts, 
that  men  may  not  be  finally  concluded  in  the  firft 
inflance :  But  this  is  a  very  vain  inftitution,  if  they 
be  left  precarious  in  the  method  of  coming  to  the 
fuperior  court. 

All  fuits  are  begun,  as  well  as  carried  on,  by  the 
authority  of  your  Majefty's  writs,  and  the  fubjecl 
has  a  like  legal  claim  to  all  of  them. 

The 
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The  petition  for  a  writ  of  error  returnable  in  Par- 
liament, is  only  a  matter  of  form,  and  refpedl  to 
your  Majcfty  (like  the  petitions  which  the  Speaker 
makes  in  the  name  of  the  Commons,  at  the  begin- 
ning of  every  Parliament,  for  thofe  privileges  which 
they  do  not  believe  to  depend  up^n  the  anfwer  to 
thofe  petitions)  and  is  no  more  to  be  refufed  than 
any  other  writ  throughout  the  caufe. 

To  affirm  the  contrary,  is  to  allow  an  arbitrary 
latitude  to  intercept  Juftice,  and  to  make  it  depend 
upon  private  advices,  and  extrajudicial  determinati- 
ons, whether  any  caufes  at  all  fhall  be  brought  to 
judgment  before  the  high  court  of  Parliament. 

Thefc  things  being  confidered,  how  extreamly 
furprifing  is  an  addrefs  from  fuch  a  body  as  the  Houfe 
of  Commons,  that  your  Majefty  would  not  give 
leave  for  fuch  a  writ  ? 

And  no  lefs  furprifing  is  what  they  infinuate,  as 
the  reafon  of  their  confidence  in  your  Majefty,  that 
you  would  hearken  to  fuch  an  addrefs,  that  they 
have  given  difpatch  to  the  fupplies  :  They  pro- 
ceeded furely  in  the  matter  of  the  fupplies,  with  u 
nobler  aim,  for  the  fafety  of  your  Majefty 's  crown 
and  perfon,  and  for  the  delivering  the  kingdom 
from  the  opprefTion  of  French  power  employed 
to  fet  an  unjuft  Pretender  upon  your  Majefty *s 
Throne. 

Thefe  are  good  reafons  for  difpofing  of  the 
people's  money.  Their  liberties,  and  all  that  is  va- 
luable to  them,  depend  entirely  upon  the  good 
fucceis  of  the  war,  and  they  have  ufed,  in  all  ages, 
to  part  freely  with  their  money,  for  the  defence  of 
their  liberties  and  properties,  and  the  removing  of 
grievances  and  oppreflions. 

But  this  is  the  firft  time  a  Houfe  of  Commons  have 
made  ufe  of  their  having  given  the  people's  money, 
as  an  argument  why  the  Prince  fhould  deny  writs 
of  right  to  the  fubje6l,  obftrud  the  courfeof  juftice, 
and  deprive  them  of  their  birth-rights. 

On 
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On  the  twenty-fixth  of  February^  the  Houfe  of 
Commons  proceeded  to  carry  on  their  refentments 
to  greater  extremities,  and  voted,  that  the  gentle- 
men who  pleaded  as  Council  for  the  five  prifoners, 
upon  the  returns  of  the  writs  of  Habeas  Corpus^  and 
the  Agents  and  Solicitors  who  aflifted  them,  were 
guilty  of  a  breach  of  privilege,  and  ordered  them 
to  be  taken  into  cuftody,  which  order  has  been 
executed. 

This  feems  to  be  fo  great  an  excefs,  that  it  is 
hard  to  find  words  proper  for  expreffing  it.  When 
Cromwell  committed  Mr.  Mayyiard  to  the  Hower^ 
for  aflifling  one  Coney  as  his  Council,  upon  a  Habeas 
Corpus^  a  celebrated  author  expreffes  the  detefta- 
tion  due  to  fuch  a  fad,  in  thefe  words :  '  It  was 
"  the  higheft  ad  of  Tyranny  that  ever  was  feen  in 
''  England:  It  was  fhutdng  up  the  law  it  felf  clofe 
*'  prifoner,  that  no  man  might  have  relief  from, 
*'  or  accefs  to  it'. 

'  But  as  flrange  and  unjuflifiable  as  this  appears,  we 
beg  leave  to  take  notice  of  another  thing  yet  more 
irregular  (if  it  be  polTible  : )  While  the  matter  was 
depending"  before  your  Majefty,  upon  the  petitions 
for  writs  of  error ;  after  the  Houfe  of  Commons  had 
made  an  addrels  to  your  Majefty,  that  you  would 
not  give  leave  for  the  bringing  writs  of  error ;  af- 
ter your  Majefty  had,  by  your  gracious  anfwer, 
fignified  to  them,  "  That  this  matter,  reladng  to 
*'  the  courfe  of  judicial  proceedings,  was  of  the 
*'  higheft  importance,  and  therefore  your  Majefty 
*'  thought  it  neceffary  to  weigh  and  confider,  very 
*'  carefully,  what  was  proper  for  you  to  do ;"  and 
after  they  had  voted  to  take  this  very  anfwer  of 
your  Majefty's  into  confideration :  The  day  fol- 
lowing, they  ordered  the  five  prifoners  to  be  remo- 
ved from  Newgate^  and  taken  into  the  cuftody  of 
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the  Serjeant  at  Arms  attending  the  Houfe  of  Com- 
mons •,  and  this  order  was  executed  at  midnight, 
with  iuch  circumftances  of  feverity  and  terror,  as 
has  been  fcldom  exercifed  towards  the  greateft  of- 
fenders. 

Your  Majefly  is  the  only  proper  Judge  how 
highly  difrefpedlful  this  adion  is  to  your  royal  per- 
fon  and  authority. 

But  it  concerns  us  to  fay,  that  fuch  a  proceeding 
tends  diredly  to  the  depriving  the  petitioners  of  that 
juftice,  which  they  were  endeavouring  to  obtain  by 
means  of  the  writs  of  error. 

While  your  Majefty  was  deliberating  how  to 
put  an  end  to  a  matter,  which  they  only  had 
made  difficult  by  an  unreafonable  *  addrefs,  the 
Houfe  of  Commons  rightly  apprehended,  that  juftice 
would  prevail  with  your  Majefty  over  all  other  confi- 
derations,  and  therefore  (as  far  as  pofTible  to  difap- 
point  the  prifoners,  of  the  fruit  they  expeded  from 
thefe  writs  of  error  when  granted)  they  transferred 
them,  in  the  mean  time,  to  another  prifon. 

This  pra6lice  of  removing  prifoners  from  one 
cuftody  to  another,  has  been  ever  complained  of, 
as  manifeft  oppreflion,  and  moft  evidently  deftruc- 
tive  of  the  liberty  of  the  fubje6l :  It  is  a  mifchief 
provided  againft  in  exprefs  words,  by  the  ad  made 
in  the  reign  of  your  royal  Uncle  King  Charles  the 
fecond,  for  the  better  fecuring  the  liberty 
of  the  fubje5l  ;  that  if  any  perlbn  being  a 
fubjed  of  this  realm,  fhall  be  committed  to  any 
priibn,  or  in  cuftody  of  any  officer  whatfoever, 
for  any  criminal,  or  fuppofed  criminal  matter,  that 
the  peribn  fhall  not  be  removed  from  the  fiid  pri- 
fon or  cuftody,  into  the  cuftody  of  any  other  offi- 
cer (unlels  it  be  by  a  Habeas  Corpus^  or  Ibme  other 
legal  writ ;)  and  this  upon  the  great  penalties 
mentioned  in  that  ad.  The  penalties  in  the  ad 
were  new,  but  the  law  of  England  was  the  fame 
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before  the  making  it.  The  jQiifting  of  men  from 
one  prifon  to  another,  while  they  are  ufing  means 
in  courfe  of  law  to  recover  their  liberty,  is  inex- 
cufable  cruelty,  and  againft  the  plain  rules  of  natu- 
ral juftice ;  for  by  fuch  artifices,  imprifoments, 
however  unlawful,  might  be  made  perpetual,  and 
the  fubjedl,  as  he  was  at  the  point  of  being  dis- 
charged from  one  prifon,  might  be,  without  end, 
removed  to  another. 

May  it  pleafe  your  Majefty,  your  dutiful  fub- 
jeds,  the  Lords  fpiritual  and  temporal,  were  fo 
folicitous  to  avoid  any  thing,  which  might  give  a 
pretence  to  interrupt  the  necelTary  and  early  provi- 
fion  for  the  war,  in  order  to  improve  the  wonder- 
ful fucceffes  God  had  given  to  your  arms :  That 
tho'  they  were  fenfible  the  imprifonment  of  thele 
men,  in  the  manner,  and  upon  the  pretences 
abovementioned,  was  a  manifeft  attempt  to  elude 
the  judicature  of  Parliament,  and  of  pernicious  ex- 
ample, to  the  liberty  and  property  of  the  fubjedl, 
yet  they  forbore  to  take  notice  of  it,  'till  they  were 
in  a  manner  enforced  by  petitions  from  the  prifoners, 
prefented  the  twenty- fourth  of  February  laft,  and 
by  the  unjuilifiable  proceedings  of  the  Houle  of  Com- 
mons the  fame  day,  which  we  have  already  men- 
tioned to  your  Majefty. 

But  then  the  Lords  found  it  abfolutely  necefifary, 
to  enter  into  a  confideration  of  the  whole  matter,  as 
it  appeared  to  them,  and  upon  the  twenty-feventh 
of  February  they  came  to  the  following  reiblu- 
tions. 


Refohed^ 
That  neither  Houfe  of  Parliament,  have  power  by 
any  vote,  or  declaration,  to  create  to  themfelves  new 
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privileges,  not  warranted  by  known  law  and  cuflom 
of  Parliament. 

Refihed^ 
That  every  freeman  of  England,  who  appre- 
hends himfcif  to  be  injured,  has  a  right  to  leek 
redrefs  by  adlion  at  law,  and  that  the  commencing 
and  prolecuting  an  aftion  at  the  common  law, 
againll  any  perlbn,  who  is  not  intitled  to  privi- 
lege of  Parliament,  is  no  breach  of  the  privilege  of 
Parliament. 

Refohed^ 
That  the  Houfe  of  Commons,  in  committing  to 
the  prifon  of  Newgate^  John  Paty,  John  Oviat^ 
John  Faton^  Henry  BaJJe,  and  Daniel  Home,  for 
commencing  and  profecuting  a6lions  at  the  com- 
mon law,  againll  the  late  Conftables  of  Aylejlury, 
for  not  allowing  their  votes  in  the  eledion  of  mem- 
bers to  ferve  in  Parliament,  upon  pretence,  that 
their  fo  doing  was  contrary  to  a  declaration,  a  con- 
tempt of  the  jurifdiBion,  and  a  breach  of  the  pri- 
vilege of  that  houfe,  have  aflumed  to  themfelves 
alone  a  legiflative  power,  by  pretending  to  at- 
tribute the  force  of  a  law  to  their  declaration, 
have  claimed  a  jurifdidion  not  warranted  by  the 
conftitution,  and  have  aflumed  a  new  privilege,  to 
which  they  can  fhew  no  title  by  the  law  andcullom 
of  Parliament,  and  have  thereby,  as  far  as  in  them 
lies,  fubjedled  the  rights  of  Englifhrnen,  and  the 
freedom  of  their  perfons,  to  the  arbitrary  votes  of 
the  Houfe  of  Commons. 

Refolved, 

That  every  Englifhman  who  is  imprifoned  by  any 
authority  whatfoever,  has  an  undoubted  right,  by 
liis  agents  or  friends,  to  apply  for,  and  obtain  a 
writ  of  Habeas  Corpus,  in  order  to  procure  his  li- 
berty by  due  courfc  of  law. 

Vol,  IV.  T  Refohed, 
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Refolved^ 
That  for  the  Houfe  of  Commons  to  cenfure 
or  puniih  any  perfon,  for  affiiHng.  a  prisoner  ta 
procure  a  writ  of  Habeas  Corpus^  or  by  vote  or 
otherwife  to  deter  men  from  foliciting,  profecuting,  or 
pleading  upon  fuch  writ  o^ Habeas  Corpus^  in  behalf  of 
fuch  prilbner,  is  an  attempt  of  dangerous  confequence,. 
a  breach  of  the  many  good  ftatutes  provided  for  the 
liberty  of  the  fubjedl,  and  of  pernicious  example, 
by  denying  the  necelTary  aiTiftance  to  the  prifoner 
upon  a  commitment  of  the  Houfe  of  Commons,, 
which  has  ever  been  allowed  upon  all  commitments^ 
by  any  audiority  whatfoever. 

Refohed^ 
That  a  writ  of  error  is  not  a  writ  of  grace,  but 
of  right,  and  ought  not  to  be  denied  to  the  fubjed, 
when  duly  applied  for,  (tho^  at  the  requeft  of  ei- 
ther Houfe  of  Parliament)  the  denial  thereof  being 
an  obftrudlion  of  juftice,  contrary  to  Magna 
Charta, 

Thefe  refolutions  were  delivered  to  the  Commons 
at  a  conference,  the  twenty-eighth  of  February^  and 
they  took  time  to  confider  of  them  'till  the  feventh 
of  Mard?^  upon  which  day,  at  their  defire,  a  fe- 
eond  conference  was  had,  and  tho'^  it  was  too  appa- 
rent by  what  was  delivered  by  the  Commons  at 
that  conference  (which  confided  of  injurious  in- 
ve6tives  againil  the  Houfe  of  Lords,  and  tedious 
recitals  of  precedents,  in  no  fort  applicable  to  the 
prefent  fubjedl  of  debate)  that  their  defign  was  ei- 
ther to  provoke  the  Lords  to  fuch  a  degree,  as 
might  necefiitate  them  to  break  off  all  correfpon- 
dence,  or  by  engaging  them  in  new  matters,  to 
draw  things  to  fuch  a  length,  as  might  prevent  the 
bringing  thefe  debates  to  any  idue  during  the  feffi* 
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on:  Yet  tlie  Lords  immediately  defired  a  free  con- 
ference, which  was  afterwards  had  with  the  Com- 
mons. 

We  are  fo  defirous  that  your  Majefly  fhould  be 
made  fully  acquainted  with  all  the  paffages  relating 
to  this  difpute  between  the  two  houfes,  that  we  hum- 
bly beg  leave  to  annex  to  this  our  reprefentation, 
what  paflcd  at  the  firft  and  fecond  conferences ; 
and  ahb  (as  far  as  we  have  been  capable  of  recolle6l- 
ing  in  fo  fhort  a  time)  the  fubftance  of  what  was 
faid  at  the  free  conference,  and  in  our  debates,  in 
maintenance  of  the  refolutions  of  the  Houfe  of 
Lords. 

But  we  take  it  to  be  a  duty  neceffarily  incumbent 
on  us,  to  obferve  to  your  Majefty,  the  manner  in 
which  we  have  been  treated  by  the  Houfe  of  Com- 
mons, at  thefe  conferences  ♦,  fo  that  from  thence 
your  Majefty,  according  to  your  great  wifdom, 
may  judge  to  what  fuch  proceedings  do  naturally 
tend.  They  told  us,  that  the  judicature  of  the 
Houfe  of  Lords  was  unaccountable  in  its  foundati- 
on, and  inconfiftent  with  the  conftitution  :  If  they 
mean  it  is  fo  antient,  that  no  account  can  be  given 
of  its  foundation,  'tis  true  -,  but  there  is  reafon  to  be- 
lieve it  began  with  the  monarchy,  and  we  are  fure 
it  has  continued  without  interruption,  unlefs  during 
that  unhappy  interval,  when  a  pretended  Houfe  of 
Commons  deftroyed  the  church  and  the  monarchy, 
as  well  as  the  Houfe  of  Lords :  As  many  ages  as 
the  conftiturion  of  the  Englifh  government  has 
lafted,  this  judicature  has  confifted  with  it,  and 
formed  a  noble  and  neceflary  part  of  it,  and 
therefore  thefe  gentlemen  will  hardly  be  believed, 
againft  fo  long  an  experience,  that  it  is  incon- 
fiftent with  the  conftitution. 

They  alfo   charged  the  Lords  in  dire6^  terms, 

with  ufurping  the  hearing    appeals,    with   making 
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advances  upon  the  conftitudwi,  with  contriving  to 
bring  liberty  and  property  into  the  bottomlefs  and 
infatiable  gulf  of  the  Lords  Judicature,  and  with 
dired  reproaches,  as  to  the  manner  in  which  that 
judicature  has  been  exercifed,  and  in  the  mod  con- 
temptuous way,  told  us,  they  forbore  to  mention 
the  inftances,  becaufe  they  hoped  we  would  re- 
form. 

We  defire  no  other  Judge  but  your  Majefty, 
how  fuch  a  treatment  of  us  becomes  thefe  gentle- 
men ;  and  we  dare  appeal  to  all  your  fubje6ts,  for 
witneffes  of  the  irreproachable  manner  of  admi- 
niftring  juftice  in  the  Houfe  of  Lords. 

We  hope  the  great  difpleafu re  the  Houfe  of  Com- 
mons has  conceived  againft  us  may  prove  of  fome 
real  fervice,  and  of  ufeful  caution  to  your  Majefty, 
for  it  has  drawn  them  diredly  to  own  (what  was 
but  too  vifible  before)  that  they  are  aiming  at 
more  power,  and  a  larger  lliare  of  the  adminiftra- 
tion,  than  is  trufted  with  them  by  the  nature  of  our 
government.  They  dire6ly  complained,  that  by 
the  conftitution,  the  judicature,  in  the  laft  refort, 
was  not  placed  in  the  fame  hands  with  the  legiila- 
ture,  tho'  they  cannot  Ihew  it  to  be  fo,  in  any 
country  where  the  government  is  not  arbitrary,  and 
the  Prince's  will  the  law.  They  have  been  long 
endeavouring  to  break  in  upon  the  Lords  Ihare  in 
the  legiflature,  of  which  we  could  mention  too  ma- 
ny inftances  to  your  Majefty.  From  an  antient 
claim,  that  aids  to  the  crown  are  to  begin  in  the 
Houfe  of  Commons,  and  that  the  Lords  could  not 
alter  the  fums,  they  have  of  late  years  pretended 
(but  without  any  realbn,  and  againft  the  known  uiiige 
of  Parliaments)  that  we  could  make  no  alterations 
in  any  parts  of  a  money-bill,  tho'  it  have  no  relati- 
on to  the  money  :  And  upon  that  foot,  when  jhey 
have  had  a  mind  to  get  any  thing  pafted  into  a  law, 
of  the  reafonablenefs  of  which  they  have  difpaired 
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to  convince  the  Lords,  they  have  tacked  it  to  a 
money-bill,  in  order  to  put  the  Crown  and  the  Lords, 
under  that  unhappy  necelTity,  either  to  agree  to  a 
law  they  might  think  prejudicial  to  the  publick,  or 
to  lofe  the  money,  which  perhaps,  at  that  time,  was 
abfolutely  neceflary  to  the  faving  the  kingdom. 

By  this  method  they  alTume  to  themfelves  the 
whole  legiflative  authority,  taking  in  effe6l  the  ne- 
gative voice  from  the  crown,  and  depriving  the 
Lords  of  the  right  of  deliberating  upon  what  is 
for  the  good  of  the  kingdom  :  For  this  reafon  the 
Lords  had,  in  a  very  folemn  manner,  refolved  ne- 
ver to  fuffer  fuch  impofitions  for  the  future,  let  the 
importance  of  the  bill  be  never  (6  great.  This  re- 
folution  was  well  known,  and  yet  in  this  prefent  fef- 
fion  (as  appears  by  the  printed  votes  of  the  twenty 
eighth  of  November  laft)  a  great  number  of  the 
gentlemen  of  the  Houfe  of  Commons,  to  the  mani- 
fell  danger  of  difappointing  the  fupplies  of  the 
.  year,  which  muft  have  been  the  ruin  of  the  whole 
confederacy,  and  delivering  up  of  Europe  into  the 
hands  of  France,  made  an  attempt  to  tack  to  the 
land-tax,  a  bill  which  had  been  rejeded  in  two  pre- 
cedent fefTions  of  Parliament. 

Thus  the  Houfe  of  Commons  have  formerly  fet 
on  foot  feveral  attempts,  againft  that  fliare  in  the 
legiflature  which  is  placed  in  the  Lords :  But  this  is 
the  firft  time  they  have  publiQied  their  defire,  to 
be  let  into  the  judicature  of  Parliament. 

Whatever  they  would  infinuate  upon  this  occa- 
fion,  we  defire  not  to  meddle  with  the  choice  of  the 
Commons  reprefentatives,  we  willingly  leave  that 
matter  where  it  is,  and  in  what  manner  it  is  exer- 
cifed  there  J  how  impartially  and  how  iteadily,  is 
fo  well  known  by  experience  to  moft  parts  of  the 
kingdom,  and  fo  univerfally  underftood,  that  the 
people  will  be  extreamly  defirous  their  eftates  and 
properties  fliould  be  fubjedt  to  fuch  determina- 
tions. 

T  3  It 
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It  is  not  ftrange  the  free  conference  ended  without 
fuccefs,  when  tke  Commons  came  to  it  with  fuch  a 
temper,  as  appears  by  the  votes  of  the  eighth  of 
March^  made  after  they  themfelves  had  confented  to 
the  free  conference.  If  thofe  votes  had  been  publifhed 
foon  enough,  it  would  have  fully  convinced  the  Lords, 
how  vain  a  thing  it  was  to  confer  with  them  fur- 
ther, upon  the  matters  in  debate  at  the  former  con- 
ferences J  for  not  content  with  what  they  had  done 
before,  upon  information  that  their  Serjeant  had 
been  ferved  with  two  writs  of  Habeas  Corpus^  re- 
turnable before  the  Lord  Keeper,  in  behalf  of  Mr. 
Mountague^  and  Mr.  Denton^  two  of  the  gentlemen 
who  had  been  of  council  with  the  five  prifoners, 
they  came  to  a  refolution,  that  no  Commoner, 
committed  by  them  for  breach  of  privilege,  or  con- 
tempt of  the  houfe,  ought  to  be  by  Habeas  Corpus^ 
made  to  appear  before  any  other  judicature,  and  re- 
quired their  Serjeant  to  make  no  return,  or  yield 
any  obedience  to  thofe  writs ;  and  that  for  fuch  re- 
fufal  he  had  the  prote6lion  of  the  Houfe  of  Com- 
mons. 

It  has  been  always  held  the  undoubted  prerogative 
of  the  crown,  to  have  an  account  of  the  reafon  why 
any  fubjedl  is  deprived  of  liberty,  and  it  has  ever 
been  allowed,  that  by  the  known  common  law,  it 
is  the  right  of  every  fubje6t  under  reftraint,  upon 
demand,  to  have  his  writ  of  Habeas  Corpus^  and 
thereupon  to  be  brought  before  fome  proper  court, 
where  it  may  be  examined,  whether  he  be  detained 
for  a  lawful  caufe:  And  the  llatutes  made  in  the 
reign  of  your  royal  grandfather,  and  your  royal 
uncle,  have  enafted,  that  in  all  cafes,  writs  of  Ha- 
has  Corpus  be  granted  and  obeyed,  by  the  refpec- 
tive  officers,  upon  great  penalties. 

Bat  thefe  votes  import  a  diredl  repeal  of  thole 
Jaws,  as  to  all  perfons  committed  by  the  Houfe  oi: 
Commons. 

*  It 
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It  is  no  longer  worth  difputing,  whether  a  perfon 
committed  by  them,  tho'  Ibr  a  fadl  which  appears 
to  be  both  lawful  and  neceflary,  may  be  delivered  by 
any  court  ;  for  by  this  new  law  he  fhall  never  be 
brought  thither,  and  the  Serjeant  is  not  only  war- 
ranted, but  commanded  openly  to  contemn  your 
Majefly's  royal  writs  of  Habeas  Corpus^  brought 
upon  the  ad  of  the  one  and  thirtieth  of  King  Charles 
the  fecond,  which  is  an  in vafion  of  your  prerogative, 
never  before  heard  of  in  England. 

Your  Majefly  does  not  claim  an  authority  to  pro- 
tedf  any  of  your  officers  for  dilbbeying  a  known 
law.  The  Habeas  Corpus  ad,  in  times  of  eminent 
and  vifible  danger,  was  in  the  late  reign  fulpencjed 
by  acls  of  Parliament  for  ibme  fhort  time,  and  yet 
(ib  facred  was  that  law  held)  that  thole  ads  palled 
with  great  reludancy,  and  one  of  the  arguments 
that  prevailed  moft  for  agreeing  to  that  temporary 
fufpenfion,  was,  that  it  would  be  an  unanfwerable 
evidence  to  all  future  times,  that  this  a6t  could  ne- 
ver be  fufpended  afterwards,  by  any  lefs  authority 
than  that  of  the  whole  legiflature.  But  we  \y^^ 
to  fee  a  Houle  of  Commons  take  upon  them  to 
fufpend  this  law  by  a  vote. 

They  ordered,  that  the  Lord  Keeper  of  your 
great  feal  fhould  be  acquainted  with  their  refolutions, 
to  the  end  the  writs  q{  Habeas  Corpus  may  be  fuperfed- 
ed,  as  contrary  to  law,  and  the  privileges  of  their  houfe. 
They  are  contrary  to  no  law,  but  that  of  thefe  votes, 
which  furely  are  none  of  the  laws  the  Lord  Keeper 
was  fworn  to  obferve  :  But  yet  he  is  to  ad  at  his 
peril.  They  have  ordered  this  law  to  be  publifhed 
to  him  by  their  clerk. 

The  Lord  Keeper  is  a  Commoner,  and  if  he  dil^ 
obeys,  'tis  a  breach  of  privilege  ;  and  if  they  Ihould 
carry  it  fo  far,  as  to  order  him  into  cuftody,  he 
may  feek,  but  is  not  to  have  relief  from  any  Ha- 
beas Corpus, 

T  4  We 
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We  humbly  beg  pardon  of  your  Majefty  for 
this  long  and  melancholy  reprefentation,  which  we 
could  not  avoid,  without  being  guilty  of  treachery 
to  your  Majefty,  and  to  our  native  country.  The 
five  perfons  immediately  concerned  are  but  poor 
men  ;  but  we  well  know  your  Majefty's  juftice  and 
compaffion  extends  itfelf  to  the  meaneft  of  your 
fubjedls. 

The  matters  in  difpute  are  of  the  higheft  conle- 
quence :  Your  Majefty's  prerogative,  the  reverence 
due  to  laws,  and  the  liberties  and  properties  of  all 
the  people  of  England  are  concerned,  and  at  ftake, 
if  thefe  encroachments  prevail. 

We  do  not  pretend  to  follicit  your  Majefty  to  put 
a  ftop  to  thefe  innovations,  your  own  wifdom  will 
fuggeft  the  moft  proper  methods :  We  have  endea- 
voured to  do  our  duty,  in  laying  the  whole  matter 
before  you. 

We  humbly  beg  leave  fo  far  to  refume  what  has 
been  faid,  as  to  prefent  to  your  Majefty  a  ftiort  view 
of  the  unhappy-  condition  of  fuch  of  your  fubjedts, 
as  have  right  of  giving  votes  for  choofing  members 
to  lerve  in  Parliament,  which  has  been  hitherto 
thought  a  great  and  valuable  privilege ;  but  by  the 
late  proceedings  of  the  Houfe  of  Commons,  is  likely 
to  be  made  only  a  dangerous  fnare  to  them,  in  cafe 
they  who  may  be  hereafter  chofen  to  ferve  in  Par- 
liam.ent,  ftiall  think  fit  to  purfue  the  methods  of  this 
prefent  Houfe  of  Commons. 

If  they  refrain  from  making  ufe  of  their  right  in 
giving  their  votes,  they  are  wanting  in  their  duty 
to  their  country,  by  not  doing  their  parts  towards 
the  choofing  fuch  reprefentatives  as  will  ufe  their 
truft  for  the  good  of  the  kingdom,  and  not  for  the 
opprefiion  of  their  fellow  fubjeds. 

If  the  officer,  who  has  the  right  of  taking  the 
fuffrages,  refufe  to  admit  them  to  give  their  votes, 
they  muft  either  fit  down  by  it,  and  fubmit  to  be 
wrongfully  and  malicioufly  deprived  of  their  rights ; 
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or  if  they  bring  their  a6lions  at  Jaw,  in  order  to  af- 
fert  their  rights,  and  recover  damages  for  the  injury 
(as  all  other  injured  men  may  do  in  like  cafesj  they 
become  liable  to  indefinite  imprilbnment,  by  incur- 
ring the  difpleafure  of  thofe  who  arc  eledled. 

If,  being  thus  imprifoned,  they  Icck  their  liberty 
by  Habeas  Corpus^  (the  known  remedy  of  all  other 
fubjedls)  they  do  not  only  tie  their  own  chains  fafter, 
but  bring  all  their  friends  and  agents,  their  folicitors 
and  council,  into  the  lame  misfortune  with  them- 
felves. 

If  they  think  themfelves  to  have  received  injury 
by  the  judgment  of  the  Habeas  Corpus^  and  feek 
relief  by  writ  of  error,  (the  known  refuge  of  thofe 
who  fuffer  by  any  wrong  judgment)  all  that  afTift 
them  in  that  matter,  are  likewife  to  lofe  their 
liberties  for  it,  and  they  themfelves  will  be  removed 
to  new  prifons,  in  order  to  avoid  the  juflice  qf 
the  law. 

"We  humbly  conclude  with  acquainting  your  Ma- 
jefly,  that  we  have  been  informed,  by  the  petition 
of  two  of  the  prifoners,  that  they  have  been  long 
delayed,  tho'  they  have  made  their  applications  in 
due  manner  for  writs  of  error:  We  are  under  a  ne- 
cefTary  obligation,  for  the  fake  of  juflice,  and  avert- 
ing the  judicature  of  Parliament,  to  make  this  hum- 
ble addrefs  to  your  Majefty,  that  no  importunity  of 
the  Houfe  of  Commons,  nor  any  other  confideration 
whatfoever,  may  prevail  with  your  Majefly  to  fuffer 
a  flop  to  be  put  to  the  known  courfe  of  juilice,  but 
that  you  will  be  pleafed  to  give  effedual  orders  for 
the  immediate  ifTuing  of  the  writs  of  error. 


Die 
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Die  Mercurii^  14  Martii^   1704. 

Her  Majefty's  moft  gracious  Answer  to  the 
Address. 

My  Lords. 

/Should  have  granted  the  writs  of  error  defired  in  this 
addrefs :  But  finding  an  ahfolute  neceffity  of  putting 
an  imfnediate  end  to  this  feffion^  I  am  fenfible  there 
€Ould  have  been  no  further  proceeding  upon  that  matter. 

Ordered  by  the  Lords  fpiritual  and  temporal  in 
Parliament  aflembled,  that  the  humble  thanks  of  this 
houle  be  prefented  to  her  Majefty,  for  her  moll  gra- 
cious anfwer,  in  which  fhe  has  expreffed  fo  great  a 
regard  to  the  judgment  of  this  houfe,  (o  much  com- 
paflion  to  the  petitioners^  and  fuch  tenderneis  to  the 
rights  of  the  fubje^l. 

The  fame  day  the  Queen  came  to  the  houfe,  and 
put  an  end  to  the  feflions,  and  the  Lord  Keeper  pro- 
rogued the  Parliament  to  Tuefday  the  firit  of  Ma)\ 
which  put  an  end  to  this  affair. 

The  fubflance  of  what  was  offered  by  the  Lords, 
at  the  firft  and  fecond  conferences  with  the  Com- 
mons, being  already  printed  in  the  proceedings  of 
the  Commons,  is  the  reafon  it  is  not  here  again 
inferred. 

Some  of  the  arguments  that  were  made  ufe  of 
by  the  Lords  tn  their  debates^  and  at  the  free 
conference^  to  maintain  their  own  refolutions^ 
and  anfwer  the  objections  of  the  Commons. 

The  Houfe  of  Commons  made  two  objedrions  to 
ibe  manner  in  which  the  Lords  proceeded  at  the  firfl 
.conference:  They  faid,  they  had  anticipated  all 
debates,  by  delivering  pofitive  refolutions,  whereas 

this 
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this  is  the  proper  and  ordinary  method  of  proceed- 
ings between  the  two  houfes ;  when  one  houfc  has 
formed  an  opinion,  they  communicate  it  to  the 
other,  to  the  end  that  if  it  be  found  realbnable,  it 
may  be  approv'd  •,  or,  if  upon  examination  it  be 
dilliked,  the  caufes  of  the  difigreement  may  be 
fhewn,  in  order  to  convince  the  other  houfc  of  their 
mi  (fake. 

The  fccond  objection  made  to  the  manner  of  the 
Lords  proceedings  was,  that  the  refolutions  were 
grounded  upon  the  petitions  of  criminals,  who  had 
tallen  under  the  juft  difpleafure  of  the  Commons, 
and  upon  a  printed  paper  not  regularly  before  the 
Houfe  of  Lords. 

As  to  the  firfl  part  of  the  objedlion,  the  Lords 
did,  (as  juft  judges  always  do)  confider  the  matter  of 
the  petitions,  and  not  the  perfons  of  the  petidoners. 
And  as  to  the  fecond  part,  the  Lords  faid,  the  print- 
ed paper  mentioned  by  the  Commons,  was  the  votes 
of  the  Houfe  of  Commons,  of  the  24th  of  February y 
iigned  by  the  Speaker.  If  the  Commons  had  diP 
owned  that  paper,  there  had  been  fome  weight  in 
this  objeclion,  but  if  they  think  it  regular  to  print 
and  publifh  their  votes  to  the  people,  the  Lords  will 
always  think  it  regular  to  take  notice,  and  make 
uie  of  thofe  papers,  as  they  fee  occafion :  And  it 
feemed  ftrange  for  the  Commons  to  objed  to  the 
taking  notice,  of  their  votes,  when  the  only  colour 
they  have  hitherto  pretended  for  their  firft  difplea- 
fure at  the  five  prifoners,  was,  that  they  did  not 
take  notice  of  fome  votes  of  theirs,  (which  they  call 
their  declaration,)  made  during  their  laft  feflion. 
And  the  printing  their  votes  is  the  only  method 
they  have  yet  taken,  for  the  promulgation  of  the 
new  laws  they  take  upon  them  to  make. 

The  Lords  had  no  occafion  to  fiy  any  thing  in 
defence  of  their  firft  refolution,  becaufe  the  Com- 
mons did  not  think  fit  to  avow  in  words,  that  they 
had  a  power  to  create  new  privileges  by  their  votes, 

though 


Parliamentary     A.  1704. 

though  they  have  manifeftly  attempted  it  in  prac- 
tice, and  particularly  in  the  cafe  of  the  five  pri- 
foners. 

As  to  the  unjuft  reflexions  which  the  Commons 
made  upon  the  Houfe  of  ijords,  as  if  they  had  enter- 
tained original  caufes,  and  were  guilty  of  fome  en- 
croachment in  hearing  appeals  from  courts  of 
equity. 

The  Lords  avowed  their  claim  of  jurifdidlion, 
in  hearing  and  determining  appeals  from  courts  of 
equity,  and  could  fhew  a  continued  exercife  of  it, 
more  ancient  than  the  determination  of  eledlions  in 
the  Houfe  of  Commons,  which  yet  the  Lords  do  not 
go  aJbout  to  call  in  queftion ;  but  they  deny  their 
having  meddled  with  any  original  caufes,  or  that  the 
cafe  particularly  mentioned  by  the  Commons,  was  at 
all  of  that  nature. 

The  Lords  did  not  underftand  what  the  Com- 
mons meant,  by  fiying,  the  Lords  had  founded 
their  fecond  refolution  upon  an  extrajudicial  vote. 
The  judgment  in  the  cafe  of  JJIoby  and  White ^  was 
given  with  great  deliberation,  and  founded  upon 
undeniable  reafons  and  unqueftionable  authorities: 
And  the  Lords  condefcended  fo  far  in  that  matter, 
as  to  direct  the  (late  of  that  cafe,  and  the  grounds 
of  that  judgment,  to  be  drawn  up  and  printed. 

2.  The  fecond  refolution  of  the  Lords  confiils  of 
two  alTertions :  Firft^  That  every  man  who  ap- 
prehends himfclf  to  be  injured,  has  a  right  to  feek 
redrefs  by  adion  at  law.  Secondly^  That  the  pro- 
fecuting  a(n:ions  at  the  common  law,  againfl:  any 
perfon,  not  intitled  to  privilege  of  Parliament,  is 
no  breach  of  privilege. 

What  the  Commons  objefted  to  the  unlverfality 
of  the  firfl  part  of  that  relolurion,  as  if  it  would  de- 
llroy  all  diflindions  of  courts,  and  make  a  confufion 
of  jurifdidlions,  did  arife  only  upon  a  plain  miflake.. 
The  Lords  mentioned  adions  in  general,  without 
confixiing  what  they  laid  to  adions  at  common  law, 
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or  affirming  that  adlions  for  all   forts  of  injuries, 
may  be  brought  in  any  one  court. 

As  to  the  infinuation  that  the  Lords  had  no  other 
aim  than  to  extend  their  own  jurifdidion,  by  the 
feeming  regard  and  tendernefs  they  fhewed  for  the 
rights  and  liberties  of  the  people  j  the  anfwer  is.  The 
only  juft  way  of  interpreting  men's  meaning,  is  by 
obferving  what  they  ad. 

Tlie  Lords  have  aded  with  true  regard  to  li- 
berty and  property  on  this  occafion,  as  well  as  in  all 
others :  They  have  voluntarily  owned  themfelves  to 
be  reftrained,  at  the  ilime  time  they  defire  the  Com- 
mons not  to  go  about  to  create  new  privileges :  Tiie 
Lords  claimed  nothing  new ;  and  the  Commons 
cannot,  wnth  reafon,  defire  them  to  give  up  what  the 
law  and  the  conftitution  hath  placed  in  them,  tiie 
judicature  in  the  laft  refort. 
The  principal  thing  infifbed  upon  by  thelloufe  of  Com- 
mons againft  this  refolution,was,  that  there  are  privile- 
ged cafes,  as  well  as  privileged  perfonsj  but  they  did  not 
think  fit  to  give  any  inftances  of  fuch  privileged  cafes, 
as  were  any  ways  applicable  to  the  matters  in  difputc, 
that  is,  that  were  fo  entirely  of  the  conufancc  of  the 
Houfe  of  Commons,  that  the  bringing  an  adion  accom- 
mon  law  in  thofe  cafes  was  a  contempt  to  the  Houle 
of  Commons :  And  unlefs  that  could  be  done,  this 
diflindion  of  privileged  cafes  from  privileged  per- 
fons,  will  have  no  weight  to  juflify  the  commitment 
of  the  five  Aikjhury  men  :  If  men  mifiake  and  bring 
adions  in  Weftminfter-Hall^  for  matters  cognizable  in 
Parliament,  lb  that  they  can  have  no  relief  in  the 
courts  below,  it  does  not  follow  from  thence,  that 
they  ought  to  be  committed  for  breach  of  priviK^g^ 
on  that  account. 

The  determination  of  eledions  Is  admitted  to  be  the 
bufinels  of  the  Houfe  of  Commons,  and  yet  it  is'cer- 
tain  the  the  proiccuting  adions,  at  common  law,  for 
falfe  and  double  returns,  was  never  thouglit  to  be  a 
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contempt  to  the  Houfe  of  Commons,  nor  was  any 
body  punifhed  or  committed  upon  that  account,  in 
the  cafes  of  Sir  Samuel  Barnardifton  and  Mr.  Onflow. 

The  freedom  of  fpeech  in  Parliament,  is  the  mod 
neceffary  and  the  mod  acknowledged  privilege  of 
the  Houfe  of  Commons :  And  yet  when  an  infor- 
mation was  brought  in  the  King's  B^nch,  againft  Sir 
John  Elliot  and  others,  for  words  fpoken  in  the 
Houfe  of  Commons,  and  judgment  was  given  againft 
them  in  that  court,  the  Commons  did  not  think  it 
fufficient  to  condemn  that  judgment  by  votes  of  their 
own  houfe,  but  brought  thofe  votes  up  to  the  Lords, 
and  defired  their  concurrence,  which  was  given, 
and  immediately  thereupon  a  writ  of  error  was 
brought  in  Parliament,  and  the  judgment  regularly 
reverfed  there :  And  it  cannot  be  denied,  that,  upon 
this  occafion,  tjie  moft  valuable  privilege  of  the  Houfe 
of  Commons  was  brought  under  the  judgment  of 
the  Lords,  as  well  in  their  judicial,  as  in  their  legi- 
fiative  capacity. 

The  cafe  of  Richard  Strode^  and  the  ad  of  Par- 
liament which  pafTed  upon  that  account,  in  the 
fourth  year  of  King  Henry  the  eighth,  was  that 
which  was  principally  infifted  on  by  the  Houfe  of 
Commons,  in  die  cafe  of  Sir  John  Elliot,  forjuibfy- 
xng  their  undoubted  privilege  of  freedom  of  fpeech, 
and  (hewing  the  injuftice  of  what  was  done  in  that 
cafe  by  the  court  of  King's-Bench . 

The  cafe  of  Slrode  might  be  ufed  by  the  Lords 
as  another  inftance  to  fhew,  that  this  diftindlion  of 
privileged  cafes  will  not  ferve  the  purpofe  of  the 
Houie  of  Commons,  to  juftify  the  commitments  of 
the  Aikjbury  men.  He  was  profecuted  in  the 
Stannary  courts  for  words  Ipoken,  and  bills  offered 
in  the  Houfe  of  Commons,  in  order  to  be  palled  into 
laws,  and  upon  that  account  was  imprifoned  and 
condemned  to  pay  confiderable  fums,  and  petitioned 
the  Houfe  of  Commons  to  be  relieved  in  that  mat- 
ter -y  the  Houfe  of  Commons  did  not  then  pretend  to 
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put  a  flop  to  thofe  fdits,  or  to  commit  the  perfons 
concerned  in  them,  but  thought  the  only  remedy 
againft  thole  prolccutions,  and  others  of  like  fort, 
was  to  prepare  a  bill  in  order  to  be  pafled  into  a 
law,  for  making  void  the  judgments  againft  Strode  i 
and  took  that  occafion  by  the  fame  bill,  to  declare 
the  law  in  general,  and  to  give  an  a61ion  to  all  per- 
fons who  fhould  be  afterwards  vexed  or  molefted  for 
the  like  caufes,  in  which  they  fhould  recover  treble 
damages,  and  cofts  of  fuit. 

There  is  no  cafe  that  can  be  more  properly  called 
a  privileged  cafe,  with  refpedl  to  the  Houfe  of  Peers, 
than  the  determining  of  peerage,  and  yet  if  that  mat- 
ter comes  to  be  incidently  a  point,  in  any  cafe  de- 
pending in  the  courts  of  Wejiminfter-Hall^  they  muft 
proceed  to  determine  of  it,  as  they  think  the  law  to 
be  -,  and  the  Lords  have  not  gone  about  to  hinder 
it,  nor  found  fault  with  them  upon  that  account. 

The  courts  in  Weftminfter-Hall  muft  of  neceflity 
judge  of  the  privileges  of  Parliament  in  many  cafes : 
When  any  perfon  prays  a  writ  of  privilege,  (which 
was  always  the  way  anciently  when  men  defired  the 
benefit  of  privilege,  and  it  is  often  pradlifed  yet 
upon  occafion,)  the  court  where  the  writ  is  prayed 
muft  judge,  whether  the  party  has  right  to  privilege 
or  not. 

Suppofe  the  Serjeant  of  the  Houfe  of  Commons 
fliould  kill,  or  be  killed,  in  the  execution  of  a  war- 
rant of  that  houfe,  upon  an  indiftment  for  murder, 
the  court  muft  necefiarily  judge  of  the  legality  of  the 
warrant. 

The  Commons  fuppofed  cafes  of  affronts  to  the 
perfon  of  the  Speaker,  or  of  reproachful  words 
Ipoken  of  the  whole  Houfe  of  Commons,  are  in- 
ftances  of  what  they  called  privileged  cafes. 

There  is  no  doubt,  but  either  of  thefe  cafes  would 
be  contempts,  and  fuch  as  might  be  punifhed  by 
the  houfe ;  but  moft  certainly,  thefe  were  alfo  fuch 
oifences  as  might  be  profecuted  in  JVefimmfter-Hall\ 

and 
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and  if  the  Attorney-general  fhould  bring  informations 
upon  them,  it  could  never  be  pretended,  that  he 
would  be  guilty  of  a  breach  of  privilege  of  the  Houfe 
of  Commons. 

It  was  urged,  that  in  privileged  cafes,  the  votes 
of  the  Houfe  of  Commons  were  like  prohibitions  to 
the  ecclefiaftical  courts,  and  that  when  prohibitions 
were  ferved  upon  the  Judges  in  the  admiralty  or 
ecclefiaftical  courts,  it  was  a  contempt  for  them  to 
proceed  farther. 

The  anfwer  to  this  is.  That  prohibitions  to  the  ec- 
clefiaftical and  admiralty-courts,  were  founded  upon 
a  particular  reafon  :  The  proceedings  in  thofe  courts 
are  according  to  the  civil,  or  canon  law,  and  there- 
fore it  was  necefiary  to  preferve  the  conftitution, 
and  reftrain  thofe  courts  from  making  invafions  up- 
on the  common  law,  that  a  guard  fhould  be  fet 
upon  them,  and  a  power  fixed  to  reftrain  them ; 
and  this  power  is  lodged  in  the  courts  of  fFeflminfler- 
ball,  who  are  trufted  with  the  iffuing  writs  of  pro- 
hibition to   the  ecclefiaftical  and  admiralty-courts, 
from  time  to  time,  upon  complaints  made  to  them : 
And  thefe  writs  of  prohibition,   muft  be  ferved  per- 
fonally  upon  the  Judge  of  the  admiralty,  or  the  ec- 
clefiaftical Judges,  who  will  be  liable  to  attachments 
if  they  proceed   after  fuch  fervice,  until  fuch  time 
as  they  have  fhewn  the  nature  of  the  fuit  to  the 
courts  from  which  the  prohibition  ifiued  •,  and  if  the 
fuit  be  properly  of  ecclefiaftical,  or  admiralty-conu- 
fance,  the  court  muft  grant  a  confultation,  whereby 
they  are  at  liberty  to  proceed   again.     This  is  a 
known  and  fettled  method  of  legal  proceedings ;  but 
the  votes  of  the  Houfe  of  Commons  were  never  yet 
refembled  to  the  Queen's  writs :  No  court  is  bound  to 
take  notice  of  them  ;  on  the  contrary,  the  Judges  are 
bound  not  to  take  notice  of  them  •,  but  to  ad:  according 
to  the  known  law  :  No  body  has  power  to  prohibit 
the  courts  in  IFejijninJfer-hall,  the  Judges  there  are 
iworn  to  proceed  to  do  juftice,   notwithftanding  any 
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command  under  the  great  feal,  or  privy  feal,  or  by 
any  other  authority  vvhatfocver  :  And  the  fubjedls  of 
England  have  no  longer  an  inheritance  in  the  com- 
mon law,  if  the  Judges  are  to  take  notice  of  the 
votes  of  either  Houfe  of  Parliament,  and  regulate 
their  judgments  accordingly. 

The  votes  would  not  always  be  uniform  in  eidicr 
houfe,  and  it  appears  by  the  prefent  difpute,  that 
the  two  houfes  might  often  differ  in  matters  of  im- 
portance, and  the  Judges  would  be  under  difficulty 
which  of  the  houfes  to  obey  :  And  if  they  yielded 
obedience  to  both,  they  would  be  obliged  to  ad  very 
con  trad  iclorily. 

3.  What  was  faid  againft  the  third  relblution  of 
the  Lords,  was,  firft,  that  thereby  the  Lords  took 
upon  them  to  judge  of  the  Commons  privileges ; 
To  this  it  was  laid,  that  if  the  Houfe  of  Commons, 
under  the  name  of  privilege,  would  proceed  to  do 
things  inconfiftent  with  the  known  prerogatives  of 
the  crown,  with  the  known  privileges  of  the  Lords, 
contrary  to  the  laws,  or  dellru6tive  to  the  liberties 
of  the  people,  the  Lords  were  bound  to  tell  them, 
thefe  were  not  their  privileges.  If  by  laying,  they 
only  are  Judges  of  their  own  privileges,  they  would 
deprive  the  crown  and  the  Lords  from  taking  notice 
of  manife(l  innovations,  and  objecting  to  them,  as 
there  v/as  occafion,  the  Commons  might  take  to 
themfelves  the  v/hole  government  without  controul. 

They  were  challenged  to  produce  precedents  to 
warrant  the  commitments  of  men,  only  for  proceed- 
ing in  fulls  at  law  againft  thofe  who  had  done  them 
wrong,  and  had  no  pretence  of  privilege. 

The  Lords  did  not  difpute  the  power  of  the  Com- 
mons,  in  examining  and  determining  the  ele6lion  of 
their  own  members,  nor  of  enquiring  into  all  mat- 
ters relating  to  the  determination  of  that  queftion, 
particularly  their  examining  into  the  qualifications  of 
electors,  and  agreed  that  what  they  determined  would 
be  binding,  as  to  the  right  of  the  member  to  fit  in 
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the  houfe :  But  that  determination  would  not  bind 
the  right  of  any  ele6tor,  for  he  was  no  party  to  that 
difpute  of  the  election,  he  was  not  heard  for  himfelf, 
nor  was  his  caufe  in  agitation  before  the  houfe ;  and 
the  a6lion  brought  by  the  eledlor  has  no  manner  of 
relation  to  the  fitting  of  the  member,  but  is  only  for 
recovery  of  damages,  upon  account  of  the  particular 
injury  done  him  by  the  officer  at  the  ele6lion. 

Suppofe  there  was  a  conteft  about  two  perfons, 
which  was  Mayor  of  a  town,  the  court  where  that 
caufe  was  tried,  in  order  to  a  determination  of  the 
right,  muil  perhaps  examine  into  the  rights  of  thofe 
who  voted;  but  would  it  be  pretended,  that  the 
ele6i:ors  would  be  bound  by  the  opinion  of  the  court 
in  that  cafe,  and  that  they  could  not  bring  their  ac- 
tions to  recover  damages  againft  the  officers  who 
wilfully  refufed  their  votes,  however  the  queftion  was 
decided  as  to  the  Mayor  :  So  that  it  was  begging  the 
queftion  to  pretend,  that  becaufe  the  Houfe  of  Com- 
mons can  try  the  right  of  the  member  to  fit,  there- 
fore they  only  have  a  power  to  decide  finally  the 
rights  of  the  feveral  eleftors. 

There  is  no  weight  in  the  obje6tion,  that  if  thefe 
fuits  were  allowed,  the  officers  who  are  obliged  to 
take  the  poll,  would  be  expofed  to  multiplicity  of 
adions. 

The  law  Is  (b  in  all  cales  of  elecllons  of  officers : 
He  who  is  to  take  the  poll,  is  bound  to  do  his  duty 
at  his  peril :  If  he  adls  with  an  honeft  intention,  tho* 
he  fhould  be  guilty  of  a  miilake,  he  is  in  no  danger, 
for  no  Jury  ought  to  find  him  guilty:  But  if  an 
officer  wilfully  and  malicioufly  refufes  to  admit 
thofe  who  have  right  to  give  their  votes,  every  one 
of  them  may  fue  him  in  any  proper  court  as  they 
lee  caufe  ,  and  the  more  he  wrongs,  the  more  he 
ought  to  fufier.  And  which  would  be  the  greater 
\  mifchief,  that  the  officer  who  does  injuflice  fhould 
be  fubjedl  to  adtions,  or  that  he  fliould  be  at  liberty 
to  rejed  as  many  rightful  votes  as  he  thinks  fit,  with- 
out 
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out  being  liable  to  make  any  reparation,  and  which 
is  the  part  a  Ploufe  of  Commons  ought  to  take  ?  llie 
Lords  obftrved,  that  the  natural  order  of  things 
feemed  to  be  quite  inverted  in  thisdifpute  ;  the  Ploule 
of  Commons  were  taking  part  againil  the  freedom 
of  law,  againft  the  liberty  of  mens  perfbns,  and 
again fl  tlie  right  of  their  cle6lors. 

As  to  the  feveral  precedents  infifled  upon,  they 
conclude  nothing  to  the  prefent  queftion,  every  one 
of  them  relatinp;  to  the  ri2;ht  the  Houfe  of  Commons 
claims,  of  determining  the  elections  or  returns  of  their 
members,  which  they  are  in  the  quiet  pofTelTion  of ; 
and  the  general  exprefTions  which  are  found  in  the 
relation  of  thefe  precedents  can  be  underflood  only 
with  refped:  to  the  fubjed:  matter  of  thofe  cafes. 

The  firft  precedent,  in  the  28th  of  Queen  Eli- 
zabeth^  is  of  a  double  return  for  the  county  of  Notfolk. 
Tho'  the  Lords  do  not  deny,  that  fuch  cafes  are 
proper  to  be  determined  by  the  Houfe  of  Commons; 
yet  this  precedent  does  not  go  far  towards  alTerting 
their  right,  for  in  that  cafe  the  fecoad  writ  was 
quafhed  by  the  Chancellor  and  Judges,  before  the  de- 
termination made  by  the  Houfe  of  Commons :  And 
in  the  citing  this  precedent,  they  have  not  rightly 
Hated  the  words  of  the  Qneen's  mefTage,  or  of  th;i 
refblutions  of  the  Houfe  of  Commons,  as  will  appear 
hy  S\v  Simon  D^Ewe^ s]ou):r\3i\\  and  they  could  not 
fay  they  had  any  original  journal  of  that  time. 

As  to  the  fecond  precedent  they  cited,  which  is 
the  cafe  of  Sir  Francis  Goodwin^  in  the  firfl  year  of 
King  James  the  firfl,  which  they  made  ufe  of  to 
prove  their  own  power  of  determining  eledions, 
and  that  they  were  not  to  give  an  account  of  their 
proceedings  therein  to  the  Lords :  It  appears  by  their 
own  journal,  that  they  had  not  flated  that  cafe  fairly; 
and  that  in  fad:  the  Lords,  at  the  defire  of  the  Com- 
mons themfelves,  were  mediators  between  them  and 
the  King  in  that  difpute,  and  that  the  Commons  at 
lafl  yielded  the  point,  and  notwithftanding  their  de- 
U  z  termination 
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termination  in  favour  of  him,  fubmitted,  that  a  new 
writ  fhould  iffue  for  choofing.  a  member  in  the  place 
of  Sir  Francis  Goodwin.  And  tho'  there  be  mention 
in  the  journal,  of  a  letter  wrote  by  Sir  Francis  Good- 
win^ defiring,  that  this  third  writ  ihould  iflue ;  yet 
that  could  make  no  difference  in  the  cafe,  for  it  will 
not  be  pretended,  that  a  member  could  give  up  the 
right  of  his  electors,  and  the  judgment  of  the 
houfe. 

But  all  this  makes  nothing  to  the  juflification  of 
the  commitment  of  the  Aykjhiiry  men. 

The  precedent  cited  in  1672,  relates  only  to  the 
right  of  iffuing  writs  for  the  ele6lion  of  members, 
during  the  continuance  of  the  Parliament,  the  order- 
ing of  which  was  voted  to  be  in  the  Houfe  of  Com- 
mons only,  and  is  not  at  all  difputed  at  this  time. 

The  Lords  never  difputed  the  Commons  power 
of  committing  for  breach  of  privilege,  as  well  per- 
fons  who  are  not  of  the  Houfe  of  Commons,  as  thole 
who  are  •,  the  queftion  is  only,  whether  a  matter  that 
has  no  relation  to  the  fitting  of  any  member  in  Par- 
liament, may  be  made  a  breach  of  privilege,  by 
being  called  lb  in  a  vote,  or  having  that  name  given 
to  it  in  a  warrant  of  commitment :  That  is,  in  other 
words,  whether  they  have  power  to  create  to  them- 
felves  new  privileges  by  their  votes  *,  for  they  will 
never  be  able  to  prCve  an  ufage,  of  committing  men 
for  reforting  to  lav/  in  fuch  cafes,  and  it  will  be  hard 
for  them  to  convince  thofe  whom  they  reprefent, 
that  this  arbitrary  opprefTing  poor  men,  is,  or  can 
be  undcrflopd  to  be,  only  an  interpofing  to  preferve 
the  rights  and  liberties  of  the  people  of  England, 

4.  The  Commons  did  not  deny  the  Lords  fourth 
refolution,  otherwife  than  by  faying,  that  the  appli- 
cation was  to  be  made  to  the  proper  place,  and  that 
where  the  commitment  is  by  the  Houfe  of  Commons, 
there  is  no  place  to  apply  to  for  liberty  but  that 
houfe. 

The 
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The  Lords  thoiiglit  this  to  be  a  pofuion  very  fatal 
to  liberty  -,  for  it  places  an  arbitrary  and  abfolute 
power  of  commitment  in  the  Hou fc  of  Commons. 
Tyranny  may  be  in  many  as  well  as  in  a  fingle 
perfon ;  the  thirty  tyrants  of  Athens  carry  that 
name  with  as  heavy  an  imputation  as  any  fingle 
perfon. 

The  Lords  never  Hi  id,  that  every  prifoncr  that 
brings  his  Habeas  Corpus^  ought  to  be  difcharged,  or 
that  there  are  not  cafes  excepted  out  of  the  Habeas 
Corpus  ad  :  What  they  infill  upon  is,  that  a  prifoner 
brought  before  a  proper  court  by  Habeas  Corpus, 
where  it  does  appear  that  the  matter  that  he  ftands 
committed  for  is  no  crime  in  law,  ought  to  be  dii- 
charged,  by  whatlbever  authority  he  was  committed, 
or  by  whatfoever  name  the  ta6l  is  called  in  that  com- 
mitment. 

Several  precedents  were  mentioned  by  the  Com- 
mons. Firji^  the  cafe  of  one  Jones:  But  it  did  not 
appear  who  he  was,  or  what  his  cafe  was,  nor  who 
would  have  taken  him  from  the  Commons  *,  and 
therefore  there  can  be  no  pretence  to  draw  any  in- 
ference from  fuch  a  precedent. 

The  Lords  wondered  to  find  any  weight  laid  on 
the  votes  palled  in  the  year  1675.  it  is  well  known 
the  kingdom  was  at  that  time  generally  grown  weary 
of  that  Parliament,  which  had  been  continued  above 
thirteen  years  j  and  there  was  a  great  number  in  both 
houfes,  who  watched  for  any  advantage  to  make 
their  longer  continuance  impra6licable. 

And  there  happening  a  queftion  at  that  time, 
whether  there  might  be  a  proceeding  in  appeals  be- 
fore tlie  Houfe  of  Lords,  in  cafes  where  members  of 
the  Houfe  of  Commons  were  parties  -,  this  was  fo  ma- 
naged, tliat  in  about  a  month's  time  matters  were 
grown  to  fuch  a  height  between  the  two  houfes, 
that  all  correfpondence  was  in  a  manner  broken  off 
between  them  j  and  they  proceeded  to  make   fuch 

U  3  votes, 
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votes,  and  to  do  fuch  a6ls,  from  day  to  day,  on  ei- 
ther fide,  as  they  thought  would  mod  provoke. 

The  Commons  cited  fome  of  thefe  votes,  which 
v/ere  pafled  in  their  houle  towards  the  height  of  the 
contefi:,  and  the  Lords  might  as  well  have  cited 
other  votes  of  the  Houfe  of  Lords,  in  contradidion 
to  them,  which  were  altogether  as  high,  and  are  at 
lead  of  as  much  authority  as  thofe  of  the  Houfe  of 
Commons :  So  that  it  is  hard  to  imagine,  what  ufe 
there  can  be  of  citing  fuch  precedents,  which  did 
occafion  two  prorogations,  one  after  the  other,  and 
muil  always  have  as  bad  confequences  whenever  they 
are  followed. 

The  Houfe  of  Commons  took  the  fame  excep- 
tion to  the  Lords  fifth  refolution,  as  they  did  to 
the  third  -,  that  they  therein  made  themfelves  Judges 
of  the  privileges  of  the  Houfe  of  Commons  -,  and  the 
Lords  contented  themfelves  with  giving  them  the 
fime  anf.ver. 

What  the  Houfe  of  Commons  faid  in  refpe6t  of 
their  cenfuring  and  punifhing  the  council,  who 
pleaded  at  tht^een^s- Bench  bar,  upon  the  return  of 
the  Habeas  Corpus  in  behalf  of  the  prifoners,  feemed 
very  remarkable  ;  that  it  was,  becaufe  they  were  not 
fo  modefl  as  to  acquiefce  in  the  opinion  of  the  Lord- 
Keeper  and  the  Judges,  that  the  prifoners  were  not 
bailable  by  the  Habeas  Corpus  acl  •,  and  they  would 
not  have  taken  notice  of  them,  but  becaufe  they 
would  not  reft  fatisfied,  but  would  bring  on  the 
caufe  again,  where  the  privileges  of  the  Houfe  of 
Commons  were,  with  great  licentioulhefs  of  fpeech^ 
denied  and  infulted  in  publick  court,  without  any 
hopes  or  profped  of  relief  of  the  prifoners,  but  in 
order  to  vent  new  dodlrines  againft  the  Commons. 

This  feemed  to  be  a  kind  of  excufe  for  the  com- 
mitting of  the  council,  but  it  does  in  no  fort  agree 
with  the  votes  relating  to  this  matter,  which  pafTed 
in  general  terms,  and  may  be  cited  for  precedents 
heeafter,  for  committing  council  (with  as  good 
2  ^  reafon 
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reafon  as  the  votes  in  1675.)  when  thefe  fecret  mo- 
tives, which  induced  the  Houfe  of  Commons  in  this 
cafe,  will  not  appear. 

The  vote  of  the  24th  of  February  ordered  the 
Committee  to  examine,  what  perfons  had  been  con- 
cerned in  pleading  upon  the  writ  of  Habeas  Corpus^ 
not  what  was  faid  by  council  in  their  pleadings  •,  and 
the  votes  againft  the  feveral  Gendcmen  of  the  26th 
of  February^  are,  that  by  pleading  upon  the  return 
of  the  Habeas  Corpus  on  behalf  of  the  prifoners,  they 
were  guilty  of  breaking  the  privileges  of  the  Houfe 
of  Commons.  It  does  not  appear  that  there  was  any 
complaint  of  what  they  faid,  at  lead  there  was  no 
vote  againft  them  for  their  words ;  and  ijideed,  if 
the  charge  againft  them  had  been  for  words  fup- 
poled  to  be  fpoken,  it  would  have  been  an  unac- 
countable hardfhip  to  have  hurried  them  intocuftody, 
without  ever  bringing  them  to  the  houfe  to  hear  their 
accufation,  or  to  be  heard  as  to  what  they  had  to  fiy 
for  themfelves. 

It  does  not  appear  that  thefe  Gentlemen  were  ever 
heard,  or  indeed  were  at  all  concerned,  as  to  the 
writs  of  Habeas  Corpus  brought  before  the  Lord- 
Keeper  and  the  Judges  in  the  vacation  time :  But 
fuppole  they  had,  and  fuppofe  they  were  fatisfied, 
that  as  the  Habeas  Corpus  a6t  was  drawn,  thefe  men 
might  not  be  fo  clearly  bailable  by  the  Judges  in  va- 
cation time,  by  virtue  of  thefe  writs,  which  were 
formed  upon  that  ftatute  ;  and  yet  they  might  be  of 
opinion,  that  the  prifoners  had  a  reafonable  profpecl 
of  obtaining  relief  upon  writs  of  Habeas  Corpus 
brought  at  common  law. 

If  they  thought  fo,  it  was  not  upon  flight  grounds, 
as  appeared  by  the  confequence  -,  for  the  Lord  Chief 
Juftice  of  the  court  of  ^een^s-Bencb,  whofe  learning 
and  judgment  is  well  known,  and  as  univerfally 
efteemed  as  his  integrity,  was  clearly  of  opinion, 
that  they  were  endtled  to  the  relief  they  prayed  for 
their  clients. 

U4  The 
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The  Commons  may  give  what  hard  words  they 
plcafc  to  thefe  gentlemens  appearing  to  plead  in  be- 
half of  the  prifoners,  upon  the  writs  of  Habeas  Cor- 
pus ;  they  may  call  it  inveteracy  fhewn  to  the  Com- 
mons j  and  a  confplring  to  make  a  difference  be- 
tween the  two  houfes,  and  to  difturb  the  peace  of 
the  kingdom:  But  after  all  that  can  be  faid,  the 
faft  will  be  only,  that  four  gentlemen.  Lawyers  by 
profeffion,  retained  in  a  cafe  of  liberty  upon  a  Ha- 
beas Corpus^  brought  by  five  poor  prifoners,  did  their 
duty  in  their  profelTion  -,  and  for  fo  doing,  were 
themfelves  imprifoned  by  the  Houfe  of  Commons, 
and  denied  the  benefit  of  the  Habeas  Corpus  aft. 
And  this  the  Houfe  of  Commons  called,  doing  right 
to  their  hodv, 

;No  Lawyer  has  fuffered  for  ferving  his  client, 
even  againft  the  crown  :  If  the  learned  in  that  pro- 
tefTion  may  fafely  open  the  laws,  v/hen  the  preroga- 
tives of  the  crown  arc  in  queftion,  it  will  feem  ve- 
ry hard  they  fhould  be  puniihed  for  doing  it  in  a 
cafe  of  privilege.  To  deprive  men  under  reftraint, 
of  the  affiftance  of  their  friends,  exceeds  the  feve- 
rity  of  any  court  but  that  of  the  Inquifit'ion^  the  ve- 
ry name  of  which,  ought  to  ft r ike  all  Englijhmen 
and  proteftants  with  horror. 

,  r  ,The  lad  refolution  of  the  Lords  was  not  contra- 
dicted by  the  Houfe  of  Commons  ♦,  and  therefore 
the  Lords  took  it  for  granted,  that  as  it  was  no 
longer  contelted,  but  that  a  v/rit  of  error  is  a  v/rit 
of  right,  and  not  cf  grace-,  confequendy,  that  the 
•Commons  did  no  longer  infill  upon  diat  part  of 
their  addrel%  that  the  Queen  would  not  give  leave 
for  a  writ  of  error. 

As  to  what  was  faid  by  the  Commons,  that  it  was 
j:  not  material  whether  v/rits  of  error  were  of  grace  or 
not,  becaufe  they  did. not  lie  in  the  cafe  of  the  peti- 
tioners: The  Lords  faid,    that  whether  the  writs  of 
error  could  be  maintained  or  not  in  point  of  law, 

was 
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was  not  of  the  conuiance  of  the  Haife  of  Commons, 
nor  the  matter  in  difputc  between  the  two  houfcs. 

The  iifue  of  this  long  contefled  affdir  was  this. 
The  Houfe  of  Lords,  by  a  great  majority,  fet  afide 
the  Order  of  the  Sl^ieen^s-Bench^  and  gave  judgment 
according  to  the  vcrdidl  given  at  the  aflizes.  This 
gave  great  offence  to  the  Houfe  of  Commons,  who 
pafled  very  high  votes  upon  it,  agiinft  the  men  of 
Jylcjhury^  as  guilty  of  a  breach  of  their  privileges, 
and  againft  all  others,  who  lliould  for  the  future 
bring  any  fuch  fuits  into  courts  of  law  -,  and  like- 
wife  againft  all  Council,  Attorneys,  and  others, 
who  fhould  aflift  in  any  fuch  fuits  •,  and  they  affirm- 
ed, that  the  whole  matter  rcladng  to  eledions  be- 
longed only  to  them  :  Yet  they  did  not  think  fit  to 
fend  for  the  man,  who  had  fued,  or  rather,  in  whofe 
name  the  fuit  was  carried  on  ;  fo  they  let  the  matter 
as  to  him  fill,  under  a  fhew  of  nioderation  and 
pity,  and  let  it  reft  upon  thofe  general  votes.  I'he 
Lords,  on  their  part,  ordered  the  whole  ftate  of  the 
cafe  to  be  drawn  up  and  printed,  which  was  done 
with  much  learning  and  judgment ;  they  alfo  af- 
ferted  the  right,  that  all  the  people  of  England \\?id^ 
to  feek  for  juftice  in  courts  of  law,  upon  all  fuch 
occafions ;  and  that  the  Houfe  of  Commons,  by 
their  votes,  ftruck  at  the  liberties  of  the  people,  at 
the  law  of  England  J  and  at  the  judicature  of  the  Houfe 
of  Lords  ;  and  they  ordered  the  Lord  Keeper  to  fend 
a  copy  of  the  cafe,  and  of  their  votes,  to  all  the  SIiq-- 
n&  oi'  England^  to  be  communicated  to  ail  the  bo- 
roughs in  their  counties.  The  Houfe  of  Commons 
was  much  provoked  with  this,  but  they  could  not 
hinder  it;  the  thing  was  popular,  and  the  Lords 
got  great  credit  by  the  judgment  they  gave  i  which 
let  the  people  of  England  fee,  how  they  might  be 
redreffcd  for  the  future,  if  they  fliould  meet  with  the 
injuftice,  the  partiaHty,  and  other  ill  pradlices,  that 

had 
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had  appeared  of  late  in  eledions,  even  beyond  the 
examples  of  former  times. 


Jhe    PROCEEDINGS 

in  the  Houfe  of  Teers  and  Houfe  oj  Com-- 
monsj  on  the  Cafe  of  Chakles  Bathurst, 
Efq-^  (mentioned  in  the  foregoing  proceeding) 
in  January,   1703. 

Jovis  20  die  Januarii^    1703- 

'  A  P^^'^*^^^  ^^  Charles  Bathurjl^  Efq;  was  pre- 
jr\  fented  to  the  Houie  of  Commons,  and  read, 
touching  an  order  made  by  the  Houfe  of  Peers,  the 
twelfth  of  February^  1702,  with  relation  to  an  or- 
der made  by  the  court  of  Exchequer^  the  fifteenth 
of  July^  Decimo  tertio  regni  regis  Gulielmi  tertii^ 
concerning  an  inquifition  and  furvey  of  the  boun- 
daries of  the  honour  of  Richmond^  and  Lordfhip 
of  Middleham;  and  of  many  other  honours,  ma- 
nors, and  Lordfhips,  bounding  thereupon ;  and 
praying  fuch  relief  on  the  fubje6t  matter  of  the  faid 
petition,  as  ihall  be  thought  fit. 

Ordered^ 
That  fome  members  be  appointed  to  fearch  the 
journals  of  the  Houfe  of  Peers,  as  to  their  proceed- 
ing touching  the  matter  aforeiaid,  and  alfo  the  of- 
fices of  the  court  of  Exchequer^  touching  the  pro- 
ceedings there,  in  reiadon  to  the  laid  inquifition, 
and  report  the  fame  to  the  houfe. 

And  feveral  members  were  appointed  according- 
ly. 

fbe 
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The  CASE  of  Char  l  e  s 
Bathurst,  J5/^-  Tetitioner^  to  the 
honourable  the  Knights^  Citizens^  and  Bur- 
geJJeSy  in  Tarliament  ajjernblcd^  in  order  t9 
his  reliefs  againjt  certain  proceedings  in  the 
Houfe  of  Teers^  at  the  injtance  of  the  right 
honourable^  Thomas  Lord  Wharton, 
appellant^  from  an  order  of  the  Court  of 
Exchequer,  bearing  date  the  J^th  day  of 
July,  1701,  againjt  Robert  Squire,  Efq\ 
reffondent. 

July  15,   1 701. 

TH  E   court  of  Exchequer  made  an  order  ex 
officio^  for  the  prefervation  of  a  record  of  that 
court. 

Nov,  9,  1702.  The  Lord  TVharton^  finding 
that  the  faid  record  was  made  ufc  of  as  evidence 
againft  him,  in  a  trial  at  the  ^een^s- bench-bar  of 
an  ifTue  directed  out  of  Chancery^  wherein  the  faid 
Lord  Wharton  was  plaintiff,  and  the  faid  petitioner 
Mr.  Bathurji^  the  faid  Mr.  Squire^  and  others, 
were  defendants,  concerning  Ibme  lead-mines,  did, 
on  the  19th  of  December^  1702,  petition  the  Houfe 
of  Lords  (by  way  of  appeal)  from  the  faid  order 
of  the  court  of  Exchequer^  and  prayed  to  have  that 
order  difcharged,  and  the  record  taken  off  the 
file. 

In  whicli  petition  the  Lord  Wharton  complained, 
that  the  faid  record  was  impofed  on  the  court  (by 
contrivance  between  the  faid  Mr.  Squire  and  Mr. 
^homfon^  a  fworn  Clerk  in  the  court  of  Exchequer) 
and  therefore  prayed,  they  the  faid  Mr.  Squire  and 

Mr. 
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Mr.  Thomfon  might  anfwer  the  faid  petition  (which 
he  called  an  appeal)  and  accordingly  they  were  or- 
dered to  anfwer  the  fame. 

Jan,  7,  1702.  Mr.  Squire  and  Vlr.  Thomfon 
petitioned  the  Houfe  of  Lords,  fetting  forth,  that  no 
fuit  was  ever  depending  in  the  court  of  Exchequer 
between  the  Lord  Wharton^  and  the  faid  Mr.  Squire 
and  Mr.  Thomfon^  and  that  therefore  the  Lord 
Wharton's  faid  petition  was  not  an  appeal,  but  an 
original  complaint  againft  them  for  a  crime  of  a 
high  nature,  for  which  they  ought  to  be  left  to  be 
tried  by  the  ufual  courfe  of  the  laws  of  the  land  ; 
and  prayed  their  Lordfliips  to  difmifs  the  Lord 
Wharton's  petition,  and  to  difcharge  their  order,  by 
which  they  the  faid  Mr.  Squire  and  Mr,  'Thomfon 
were  obliged  to  anfwer  the  fame. 

Jan.  21,  1702.  the  Lord  Wharton  pat  in  his 
anfwer  to  their  petition,  infifting  on  his  appeal  as 
regular,  and  alledging  that  there  was  a  fuit  in  Chan- 
cery^ wherein  the  faid  Mr.  Squire  was  a  defendant 
(among  others)  concerning  the  lead  mines  in  quefli- 
on,  and  that  the  order  made  in  this  cafe  (tho'  in  the 
court  of  Exchequer)  affe6Led  the  fuit  in  Cbancery^ 
and  he  then  obtained  an  order  to  hear  one  Council 
on  each  fide  the  very  next  day. 

Jan.  22,  1702.  Council  were  heard,  and  their 
Lordfhips  were  pleafed  (on  debate)  to  difmils  the 
petition  of  fhe  faid  Mr.  Squire  and  Mr.  Thomfon., 
and  to  order  them  to  anfwer  the  Lord  Wharton's  pe- 
tition (or  appeal)  on  Monday  then  next  following. 
Againft  which  proceedings  feveral  of  the  Lords  en- 
tered their  dilTent  (or  protefl)  and  gave  reafons  for 


their  fo  doing  in  the  words  following,  viz. 
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Firjt^  "  We  conceive  that  by  this  we  afllime  a 
"  jiirildi(5lion  in  an  original  caiile,  for  thefe  rca- 
*'  Ions: 

ly?,  "  Becaufe  there  has  been  no  fuit  between  the 
"  parties  in  the  Exchequer  •,  and  confequently  this 
"  petition  cannot  be  called  an  appeal  from  that 
"  court. 

2£y,  "  Altho'  there  was  a  fuit  in  the  court  of 
*'  Chancery,  yet  one  of  the  perfons  required  to  an- 
"  fwer  was  not  a  party  in  that  fuit  -,  and  therefore 
"  as  to,  him  (at  lealt)  it  muft  be  an  original 
"  caufe. 

3i/y,  ''  Tho'  all  had  been  parties  in  the  Chance- 
"  ry,  yet  it  never  was  heard,  that  an  appeal  lay 
"  from  one  court  that  had  no  fuit  depending  in  it, 
"  becaufe  there  was  a  fuit  depending  in  another 
"  court. 

Secondly,  ''  B«f caufe  no  court  can  take  any  cogni- 

"  zance  of  a  caufe  in  which  that  court  cannot  make 

*'  an  order  ;  but  in  this  cafe,  the  Houfe  of  Lords 

*'  cannot  make  an  order  (becaufe  very  many  are 

"  concerned  in  this  record,  who  are  not  before  this 

*'  houfe)  therefore  this  houfe  cannot  take  any  cog- 

"  nizance  of  it. 

Jan.  25,  1702.  The  Lord  JVhartcn  acquainted 
the  houfe,  that  he  was  willing  to  leave  out  fhomfon, 
and  did  only  expe6l  Squire  ihould  anfwer  his  petiti- 
on, and  thereupon  he  obtained  an  order  to  that 
purpofe. 

Feb.  2,   1702.    Mr.  Squire  put  in  his  anfwer,  flili 
infifting,  as  he  had  done  in  his  laid  petition,   that  it 
was  an  original  complaint  againft  him,  and  could 
not  be  called  an  appeal,  there  being  no  fuit  depend- 
ing 
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ing  in  the  court  of  Exchequer^  between  the  Lord 
Wharton  and  him,  and  that  the  record,  *  (which  the 
Lord  Whanon  would  have  fupprefled)  not  only 
gready  concerned  her  Majefty,  but  the  inheritances 
of  feveral  thoufands  of  perfons,  who  are  equally 
concerned,  (if  not  more  than  he)  in  the  prefervation 
thereof,  and  that  it  was  more  immediately  incum- 
bent on  the  Barons  of  the  court  of  Exchequer^  to 
juftify  their  own  order  -,  and  therefore  prayed  their 
Lordfhips  would  not  proceed  further  againft  him, 
'till  all  parties  concerned  might  be  duly  heard. 

Feb.  8,  1702.  The  city  of  London^  who  are 
grantees  from  the  crown  of  the  whole  honour  of 
Richmo7id^  and  Lordfhip  of  Middkham^  finding 
themfelves  interefted  in  the  prefervation  of  the  faid 
record,  petitioned  the  Lords,  to  be  heard  by  their 
Council  againft  the  petition  of  the  Lord  Wharton^ 
and  their  Lordfhips  accordingly  ordered  Council  to 
be  heard  for  the  city,  on  the  twelfth  of  February^ 
being  the  fame  day  that  the  Council  for  the  faid 
Mr.  Squire  were  to  be  heard. 

Feb,  12,  1702.  Their  Lordfhips  heard  Coun- 
cil for  the  Lord  Wharton  and  Mr.  Squire^  (but  re- 
fufed  to  hear  Council  for  the  city,  notwithftanding 
their  faid  order)  and  thereupon  were  pleafed  to  or- 
der a  trial  at  bar  in  the  court  of  Common-Fleas^  the 
next  Eafter  term,  by  a  Jury  of  Middlefex^  wherein 
this  was  to  be  feigned  iflue,  viz. 


*  Note- — The  record  is  a  larvey  and  boundary  of  the  honour  of 
Richmond  and  Lordfhip  of  Middleham,  which  together  are  much 
larger  than  the  county  of  Middlefex,  and  more  than  one  hun- 
dred miles  in  circumference,  whereas  the  boundaries  contefted 
by  the  Lord  Wharton  and  Mr,  Bathurfiy  are  not  above  two  or 
three  miles  thereof. 

*'  Whether 
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"  Whether  the  fkins  of  parchment  direded  by 
"  order  of  the  court  of  Exchequer^  of  the  fifteenth 
''  ofjufyy  1702,  to  be  filed,  are  the  perfedl,  unal- 
"  tered,  exad:,  and  intire  commiflion  and  return, 
"  firft  filed  in  the  court  of  Exchequer  in  the  fixteenth 
''  year  of  King  James  the  firft. " 

And  ordered,  that  in  the  faid  a6lion  the  Hiid 
Robert  Squire  fliould  be  plaintiffs,  and  take  the  proof 
of  the  faid  iffue  upon  himfelf,  and  the  faid  Lord 
Wharton^  defendant,  and  that  the  fl<ins  of  parch- 
ment, or  any  copy  thereof,  fliould  not  be  given  in 
evidence  in  any  court  whatfoever,  until  the  laid 
trial  was  over  :  And  that  the  faid  fkins  of  parchment 
(being  upon  the  file,  by  virtue  of  the  faid  order  of 
the  fifteenth  of  July)  fhould  not  be  allowed  as  any 
evidence  on  the  laid  trial  for  the  plaintiff^,  and  tha;: 
after  the  fiid  trial,  the  verdid  given  therein 
fhould  be  certified  and  returned  by  the  court  of 
Common-Pleas  into  the  Houfe  of  Peers. 

Mr.  Squire  did  not  decline  the  trial  of  the  ifllie 
above  dire6led,  as  being  confcious  of  any  ill  prac- 
tices by  himfelf,  or  any  others,  or  for  that  he  was 
not  able  to  produce  fufficient  evidence,  to  prove  that 
the  faid  record  is  perfe6l,  unaltered,  exadl,  and  en- 
tire, as  at  firft  filed  in  the  court  of  Exchequer^  in 
the  fixteenth  year  of  King  James  the  firft,  {tho^  Mr. 
Squire  could  not  but  think  that  it  was  a  great  hard/hip 
to  make  him  plaintiff  in  the  faid  a5iion^  to  put  the  va- 
lidity of  the  whole  record  upon  the  faid  iffue,  and  to 
oblige  him  to  take  the  proof  thereof  upon  himfelf^  and 
all  this  without  his  confent,  or  the  confent  of  others^  who 
are  more  immediately  concerned  in  the  prefervation  of 
the  faid  record)  there  being  better  proofs,  in  order 
to  find  the  faid  iffue  truly  in  the  affirm.ative,  to  be 
given  for  the  faid  record,  than  for  any  one  of  the 
moft  authentick  records  in  any  of  the  courts  of 
IVefiminfler^  fas  is  very  believed)  for, 

|.  In 
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I.  In  a  decree  of  the  court  of  Exchequer  inrolled, 
made  in  the  nineteenth  year  of  King  James  t\\cfirft^ 
the  faid  record  is  cited  and  referred  to,  as  then  on 
record  in  the  court  of  Exchequer, 

n.  The  fiid  record  is  entered  and  inrolled  verba- 
tm^  in  the  book  of  inrolments  of  lurveys,  i^c. 
kept  in  a  pubUck  office  at  Wefiminfier  belonging  to 
the  Auditor  for  Torkjhire^  and  the  faid  entry  is  near 
as  old  as  the  faid  record. 

III.  The  faid  record,  and  particularly  the  boun- 
daries of  the  honour  of  Richmond^  and  Lordihip  of 
Middlcham^  fabout  which  only  the  difputes  are  be- 
tween the  Lord  Wharton^  and  the  faid  Mr.  Bathurft^ 
and  the  other  defendants)  are  fairly  entered,  and  re- 
main on  record,  in  an  old  book,  kept  amongft  the 
records  of  the  city  of  London^  and  the  far^  entry 
there  appears  to  be  made  in  the  year  1628. 

IV.  Divers  ancient  office  copies  (and  other  co- 
pies) of  the  faid  record,  and  particularly  the  boun- 
daries of  the  fiid  honour  of  RIch7nond^  and  Lord- 
fhip  of  Middkham^  have  been  taken,  and  the 
fame  v/ere  examined  with  the  laid  record,  when 
on  its  proper  file  in  the  court  of  Exchequer  \  and 
cerdfied  to  be  true  copies.  All  which  faid  entries 
and  copies  do  exadlly  agree  with  the  faid  record, 
now  on  its  proper  file.  And  moreover,  there 
are  many  other  inftances,  .evidences,  and  proofs  of 
the  truth,  validity,  and  entirenefs  of  the  faid  re- 
cord. 

But  Mr.  Squire  being  apprehenfive  that  the  Houfe 
of  Peers,  in  making  the  faid  order  of  the  twelfth 
of  February y  1702,  had  affumed  a  jurildidion  in 
an  original  caufe,  could  not  (as  he  believed)  com- 
ply with  that  order,  without  doing  injury  to  the 
rights  and  privileges  of  the  Commons  of  England  \ 

and 
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and   for  that  reafon,  did  not  think  fit  to  try  tlie 
illue  as  diredlcd. 

Nov.  9,  1702.  Note^  that  at  the  firil:  trial  at  the 
S^een's-Bencb  bar  of  the  iffue  diredled  out  oi  Chance- 
rv,  (when  the  faid  record  was  given  in  evidence)  the 
verdicfl,  upon  full  evidence,  was  given  and  tound 
for  the  faid  Mr.  Bathurjl^  Mr.  Squire^  and  the  other 
defendants ;  yet  the  court  of  Chancery^  (as  is  ufual 
where  a  right  of  inheritance  is  to  be  bound)  after- 
wards direded  a  fecond  trial  to  the  fame  end  as  the 
former,  wliich  came  on  at  the  ^.een^ s-Bench  bar,  in 
Michaelmas  term  lafl,  AW.  23,   1703. 

That  at  the  lafl  mentioned  trial,  the  Council  for 
the  plaintiff,  the  Lord  Wharton^  infilled,  that  the 
laid  Mr.  Bathurft^  and  the  odier  defendants,  could > 
not  give  in  evidence  the  faid  inquifition  and  furvey, 
(tho'  on  record  in  the  court  of  Exchequer)  nor  any 
copy  thereof,  by  reafon  the  faid  Mr.  Squire  had  not 
tried  the  ifTue  dire6led  by  the  Houfe  of  Peers,  the 
faid  twelfth  of  February,  1702. 

That  by  reafon  of  the.  premifTes,  the  faid  Mr.  Ba- 
thurfi^  and  the  other  defendants,  were  deprived  of 
that  fo  neceffary  a  part  of  their  evidence,  for  the 
fapport  of  their  title  to  the  matters  in  queftion,  at 
the  {aid  lafl  mentioned  trial,  and  fo  (and  for  that 
reafon  alone)  loft  their  caufe,  which  otherwife  they 
could  not  have  done ;  for  that  the  faid  record 
(backed  with  the  concurring  tedimonies  of  fo  ma- 
ny ancient  and  credible  witnefTes,  produced  on  the 
fiid  defendants  behalf)  muft  neceflarily  have  con- 
vinced the  Jury  (as  fbme  of  them  have  fince  owned 
and  declared)  that  the  boundaries  of  the  manors  of 
He  laugh  in  Suj  ale  dale  ^  and  of  Arkkgarthdale^  are  as 
the  faid  record  mentions  them  to  be,  and  confe- 
qr.ently,    the    ifTue   and    verdid    mud   have  been 

Vol,  IV.  X  found 
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found  for  the  faid  Mr.  Bathurft^  and  the  other  de- 
fendants. • 

Sahhati  22  die  Januarii^  ^7^3* 

Mr.  PFard  reported,  that  the  members  appointed 
to  fearch  the  journals  of  the  Houfe  of  Peers,  and 
offices  of  the  court  of  Exchequer^  as  to  their  pro- 
ceedings touching  the  matters  mentioned  in  the  pe- 
tition of  Charles  Bathmjl^  Efq-,  prelented  to  the 
Houfe  on  ^hurfday  laft,  had  fearched  the  journals 
and  offices  accordingly,  and  he  read  in  his  place 
what  they  found  therein,  and  afterwards  delivered 
the  fame  in  at  the  table,  where  the  fame  was  read. 

Ordered^ 
That  the  confideration  of  the  faid  report  be  re- 
ferred to  the  Committee  of  the  whole  houfe,  to 
whom  the  confideration  of  the  report  made  yef- 
terday,  relating  to  the  cafe  of  AJhby  and  White^  is 
referred. 

Ordered^ 
That  the  lame  members  do  fearch  the  offices  of 
the  court  of  Chancery^  for  the  bills  and  anfwers,  and 
order  on  hearing,  made  in  the  faid  court,  between 
the  Lord  Wharton^  and  the  faid  Mr.  Bathurjl^  and 
others,  and  report  the  fame  to  this  houfe. 

Martis  25  die  Janmrii^  1703* 

Mr.  Benfon  reported,  that  the  members  appointed 
to  fearch  the  offices  of  the  court  of  Chancery^  for  the 
bills  and  anfwers,  and  order  on  hearing,  made  in 
the  faid  court,  between  the  Lord  Wharton  and  Mr. 
Bathnrjiy  had  fearched  the  fame  accordingly,  and 
had  copies  of  the  bills  and  anfwers,  and  order  on 
hearing  -,  which  he  prefented  to  the  houfe,  and  the 
titles  thereof  were  read :  And  alio  touching  their 

Lordfhips 
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Lordfhips  proceedings,  in  the  matter  mentioned  In 
the  petition  of  Mr.  Batkirft^  in  which  cafe  it  was 
aJIedged,  their  Lordfhips  had  taken  upon  them  an 
original  jurifdidion,  in  controlhng  an  order  made 
by  the  court  of  Exchequer^  for  the  filing  of  a  record, 
that  had  been  feveral  years  in  Mr,  Grange^  cham- 
ber in  the  'Te7nple, 

Ordered^ 
That  the  confideration  of  the  faid  copies  be  re- 
ferred to  the  Committee  of  the  whole  Houle,  to 
whom  the  report,  with  relation  to  the  petition  of  the 
faid  Mr.  Bathurjly  is  referred. 

Jovis  27  die  Januarii^   "^7^^* 

The  order  of  the  day  being  read,  for  the  houfe 
to  refolve  itfelf  into  a  Committee  of  the  whole 
houfe,  to  confider  further  of  the  report  of  the 
journal  of  the  Houfe  of  Lords,  and  alio  of  the  pe- 
tition of  Charles  Bathurjl^  Efqj  referred  to  the 
Committee. 

Ordered^ 
That  the  Serjeant  do  go  with  his  mace  into  TFeJl- 
minfter-Hall^    and  courts  there,    and    court  of  Re- 
qiiefts^  and  places  adjacent,  and  fummon  the  mem- 
bers there  to  attend  the  fervice  of  the  houfe. 

And  he  went  accordingly,  and  being  returned. 

The  houfe  (according  to  order,J  refolved  itfdf 
into  the  laid  Committee  of  the  whole  houfe,  and 
after  fome  time  fpent  therein,  Mr.  Speaker  refumed 
the  chair,  and  Mr.  Freeman  reported  from  the  faid 
Committee,  that  they  had  come  to  fome  refolutions, 
which  they  had  direded  him  to  report,  when  the 
houfe  will  pleafe  to  receive  the  fame. 

X  2  Ordered^ 
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Ordered^ 
That  the  report  be  made  to-morrow  morning. 

Veneris  28  die  Januarii^   1703. 

Mr.  Freeman  (according  to  order,)  reported  from 
the  Committee  of  the  whole  houfe,  to  whom  it 
was  referred,  to  confider  of  the  report  of  the 
journal  of  the  Houfe  of  Lords,  and  the  petition  of 
Charles  Bathurft^  Efq-,  the  refolutions  which  they 
had  diredled  him  to  report  to  the  houfe,  which  he 
read  in  his  place,  and  afterwards  delivered  in  at  the 
table,  where  the  fame  were  read,  and  (with  lame 
amendments  to  the  firft  of  them,)  agreed  unto  by 
the  houfe,  and  are  as  follow. 

Refohed^ 
That  the  Houfe  of  Lords  taking  cognizance  of, 
and  proceeding  upon,  the  petition  of  'Thomas  Lord 
Wharton^  complaining  of  an  order  of  the  court  of 
Excheq^uer^  bearing  date  the  fifteenth  day  of  July^ 
one  thoufand  feven  hundred  and  one,  for  filing  the 
record  of  a  furvey  of  the  honour  of  Richmond^  and 
Lordlhip  of  Middleham^  in  the  county  of  Tork^  is 
without  precedent,  and  unwarrantable,  and  tends 
to  the  fubjeding  the  rights  and  properties  of  all  the 
Commons  of  England^  to  an  illegal  and  arbitrary 
power. 

Refolved^ 
That  it  is  the  undoubted  right  of  all  the  fubjecfts 
of  England^  to  make  fuch  ufe  of  the  faid  record, 
as  they  might  by  law  have  done  before  the  faid  pro- 
ceedings of  the  Houfe  of  Lords. 

After  this,  the  Houfe  of  Lorcb  took  into  confide- 
ration  the  proceedings  of  the  Houfe  of  Commons, 
and  made  the  following  relblution. 

Die 
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Die  Lun^   27  Mar  tit  ^   1704. 

It  is  refolved  and  declared  by  the  Lords  fpiri- 
tual  and  temporal,  in  Parliamept  affcmblcd,  that 
the  Houfe  of  Commons  taking  upon  them  by  their 
votes,  to  condemn  a  judgment  of  the  Houfe  of  Lords, 
given  in  a  caufe  depending  before  this  houfe  in  the 
lafl  fefllon  of  ParUament,  upon  the  petition  of 
Hjomas  Lord  Wharton^  and  to  declare  what  the 
law  is,  in  contradidion  to  the  proceedings  of  the 
Houfe  of  Lords,  is  without  precedent,  unwarrant- 
able, and  an  ufurpation  of  a  judicature,  to  which 
they  have  no  fort  of  pretence.  * 

Mahhcjo  Johnfon^  Cler-  Parliamentor' 


*  Die  Lun^,  27  Martii,  1 704.  It  is  ordered  by  the  Lords 
fpiritual  and  temporal,  in  Parliament  alTembled,  that  the  refo- 
lution  and  declaration  made  this  day,  with  refpeft  to  the  votes  of 
the  Houfe  of  Commons,  in  relation  to  the  judgment  of  this  Houfe, 
given  upon  the  petition  of  Thomas  Lord  Wharton^  the  laft  fefTion 
of  Parliament,  fhall  be  forthwith  printed  and  publilhed. 

Matthew  John/on,  QUf  P^rliamcntgr' 
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PROCEEDINGS 


IN     THE 


Houfe  of  Commons  and  Houfe  of 
Lords, 


RELATING        TO 


James  Boucher,  Gent.  •{- 


A 


Veneris  die  i^j  Becemhris^   ^7^3* 

MefTage    from    her  Majefty,    by  Sir  David 
MitchelL  Gentleman-Ufher  of  the  black-rod. 


Mr.  Speaker, 
The  Queen  commands  this  honourable  houfe  to 
attend  her  Majeily  immediately,  in  the  Houfe  of 
Peers. 

Accordingly  Mr.  Speaker,  with  the  houfe,  went 
up  to  attend  her  Majefty,  and  being  returned,  Mr. 
Speaker  reported,  that  her  Majeily  had  been  plea- 
fed  to  give  the  royal  aflent  to  An  Acf^  for  granting 
an  aid  to  her  Majefty^  hy  a  land-tax:  And  after- 
wards  to   make  a  mofl  gracious  Ipeech   to  both 

f  Thefe  proceedings  were  publiflied  by  order  of  the  two 
Houfes  of  Parliament,  and  fhew  the  reafons  both  houfes  went 
upon  :  Which,  with  the  precedents  out  of  the  journals  of  the  Houfe 
of  Lords  and  Houfe  of  Commofis,  will  render  them  ufeful  to  pofte* 
rity, 

houfes. 
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houfo,  of  which  we  had  dcTired  and  obtained  a  co- 
py, which  he  read  to  the  houfe,  and  is  as  fol- 
lows, viz. 

*> 
My  Lords  and  Gentlemen^ 
'   Y  Think  it  proper,  upon   this  occafion,  to  ac- 
'   X  quaint  you,  that  I  have  had  unqueflionable  in- 

*  formations,  of  very  ill  practices  and  defigns  car- 

*  ried  on  in  Scotland  by  emiffiiries  from  France^  which 
'  might  have  proved  extreamly  dangerous  to  the 
'  peace  of  thefe  kingdoms  *,  as  you  will  fee  by  the 

*  particulars,  which    ihall  be  laid  before  you,    as 

*  loon  as  the  feveral  examinations,  relating  to  this 
'  matter,  can  be  fully  perfeded,  and  made  publick 
'  without  prejudice ;  in  the  mean  time,  I  make 
'  no  doubt,    but   by  this  feafonable  difcovery,    1 

*  fhall  be  able  to  give  fuch  diredlions  for  our  fecu- 

*  rity,    as   will   effedually  prevent  any   ill   confe- 

*  quences  from  thefe  pernicious  defigns. 

Gentlemen  of  the  Houfe  of  Commons^ 
'  I  am  very  fenfible  of  your  great  readinefs  and 

'  affe6lion    for  the  publick  fervice,    by  prefenting 

*  me  lb  early  in  the  fefiions  with  a  confiderable  pare 
'  of  your  fupplies :  I  depend  intirely  upon  your 
'  continuing  with  the  fame  zeal  to  difpatch  the  re- 
'  mainder  of  tlicm :  That  {o  we  may  be  prepared 

*  to  give  the  fpeedieft  afliftance  to  our  Allies,  and 
'  to  defeat  the  malicious  defigns  of  our  enemies  j 
'  who  cannot  be  more  induftrious  to  contrive  the 
'  ruin  of  this  kingdom,   and  of  the  proteflant  reli- 

*  gion,  then  I  Ihall  always  be  vigilant  and  careful 
'  both  of  their  prefent  prefervation,  and  for  their 

*  future  fecurity. 

Refolved^  Nemine  contradicente^ 

That  an  humble  addrefs  be  prefented  to  her  Ma- 

jefi:y,  returning  the  thanks  of  this  houfe,  for   her 

moft  gracious  Ipeech  from  the  throne,  and  for  the 

X  4  communicating 
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communicating  the  difcovery  her  Majefty  hath  made 
of  the  wicked  defigns  againil  her  government ;  with 
ailurance,  that  this  houfe  will  ftand  by,  and  fupport 
her  Majefty,  and  her  government,  againil  all  Pre- 
tenders^ and  all  her  enemies  whatfoever. 

Ordered^ 
That  a  Committee  be  appointed  to  draw  up  the 
faid  addrefs  j  and  a  Committee  was  appointed  ac- 
cordingly. 

Ordered^ 
That  the  fiiid  addrefs  be  drawn  upon  the  faid  re- 
folution,  and  ajfo  upon  the  debate  of  the  houfe. 

SMati  18  die  Vccembris^  ^T^'^- 

Mr.  Bromley  reported  from  the  Committee,  to 
whom  it  w^as  referred  to  draw  up  an  addrels  to  be 
prefented  to  her  Majefty,  (according  to  the  order  of 
yefterday)  that  they  had  drawn  up  an  addrefs  ac- 
cordingly, which  they  had  direded  him  to  report 
to  the  houfe  ;  which  he  read  in  his  place,  and  after- 
wards delivered  in  at  the  table,  where  the  fame  was 
read. 

Refolved^  Nemine  coniradicente^ 
That  this  houfe  doth  agree  with  the  Committee 
in  the  £ud  addrels. 

Refolved^ 
That  the  faid  addrefs  be  prefenmd  to  her  Majefty 
by  the  whole  houfe. 

Ordered, 
That  fuch  members  of  this  houfe  as  are  of  her 
Majefty 's  moft  honourable  Privy-council,  do  hum- 
bly knbv/  her  Majefty's  pleafure,  when  flie  will  be 
attended  by  this  houfe. 

Ordered^ 
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Ordered, 
That  fome  members  be  appointed  to  fcarch  the 
Lords  journals,  as  to  their  proceedings  in  relation  to 
the  examination  of  any  perlbns,  who  are  difcovered 
to  have  a  defign  againft  her  Majefty's  govern- 
ment. 

And  they  were  appointed  accordingly. 


77)e  hu7nhh  Addrejs  of  the  Houfe  of 
Commons  to  the  S^een. 


Moft  gracious  Sovereign, 

*  T^7  E  your  Majelly's  moil  dutiful  and  loyal 
'     VV    iubjeds,    the   Commons,    in   Parliament 

*  aflembled,    do    return    your    Majefty    our    moft 

*  humble  and  hearty  thanks,  for  your  moft  gracious 

*  Speech  from  the  throne. 

'  We  are  truly  fenfible  of  your  Majefty's  great 

*  goodnefs,  and  of  the  confidence  you  repofe  in  us, 

*  by  communicating  the  difcovery  of  the  ill  prac- 
^  tices  and  defigns  that  have  been  carried  on  in 
'  Scotland,  by  emiflaries  from  France  •,  whereby  we 

*  have  an  opportunity  to  repeat  our  unanimous  re- 

*  folutions  to  ftand  by,  and  fupport  your  Majefty, 
*■  and  the  fucceftion  in  the  protellant  line,  as  limit- 

*  ed  by  law,  againft  all  Pretenders,  and  all  your 

*  Majefty's  enemies  whatlbever. 

'  We  want  words  to  exprefs  to  your  Majefty,  the 
^  deteftation  we  have  of  any  confpiracies  and  at- 
'  tempts,  to  difturb  the  peace  and  profperity  of  your 

*  happy  government;  under  which,  we  muft  think 

*  our  fecurity  fufficiently  provided  for,  fince  your 

*  Majefty  has  been  pleafed  to  give  fuch  diredions, 

*  as  may  prevent  all  ill  confequences  from  them. 
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'  It  is  great  fatlsfadilon  to  us,  to  find,  that  the 

^  fupplies  wc  have  already  given,  are  fo  acceptable 

«  to  your  Majefty  :  We  Jfhall  go  on  with  the  fame 

*  readinefs  and  zeal  to  difpatch  the  remainder  of 
^  them,  that  we  may  enable  your  Majefty  to  give 
'.  the  fpeedier  affiftance  to  your  Allies,  and  to  de- 

*  feat  the  malicious  defigns  of  your  enemies. 

*  Your  faithful  Commons  can    never   have  the 
'  leaft  diftruft  of  your  Majefty's  vigilance  and  care, 

*  for  the  prefervation  of  the  proteftant  intereft  in 
'  general,   of  the  monarchy,    and   the  church   of 

*  England^  as  by  law  eftablifhed  :  And  we  humbly 
'  beg  leave  to  allure  your  Majefty,  that  we  will 
'  never  be  difcouraged,  but  will  continue  inceffant 
'  in  our  endeavours,  by  all  proper  methods,  to  tranf- 

*  mit  them  fecurely  fettled  to  pofterity. 

Lun^ ' 2 o  die  Becembris^   ^J^Z- 

Mr.  St.  John  reported,  that  the  members  ap- 
pointed to  fearch  the  Lords  journals,  as  to  their  pro- 
ceedings in  relation  to  the  examination  of  any  per- 
fons,  who  are  difcovered  to  have  a  defign  againft 
her  Majefty's  government,  had  fearched  the  Lords 
journals  accordingly  ;  and  he  read  in  his  place  what 
they  had  found  therein,  and  delivered  the  fame  in 
at  the  table,  where  the  fame  was  asrain  read. 

A  motion  being  made,  and  the  queftion  being  pro- 
pofed,  than  an  humble  addrefs  be  prefented  to  her 
Majefty,  fetdng  forth  the  great  concern  this  houfe 
hath  for  her  Majefty's  royal  prerogadve,  and  the 
refolution  of  this  houfe  to  fupport  the  fame ;  and 
that  no  perfons  accufed  for  crimes,  who  are  her  Ma- 
jefty's prifoners,  ought  to  be  taken  out  of  the  cuf- 
tody  of  the  crown,  without  her  Majefty's  leaves 
and  a  debate  arifing  in  the  houfe  thereupon ; 

And 
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And  a  motion  being  made,  and  the  queftion  be- 
ing put,  that  the  debate  be  adjourned. 
It  palled  in  the  negative. 

Then  the  main  queftion  being  put ; 

Refolved^ 
That  an  humble  addrels  be  prefented  to  her  Ma- 
jefty,  fctting  forth  the  great  concern  this  houfe  hath 
for  her  Majefty's  royal  prerogative,  and  the  refolu- 
tion  of  this  houfe  to  fupporc  the  iame ;  and  that 
no  perfons  accufed  for  crimes,  who  are  her  Maje- 
fty's prifoners,  ought  to  be  taken  out  of  the  cuftody 
of  the  crown,  without  her  Majefty's  leave. 

Ordered^ 
That  a  Committee  be  appointed  to  draw  up  the 
faid  addrefs ; 

And  a  Committee  was  appointed  accordingly. 

Ordered^ 
That  it  be  an  inftru6lion  to  the  Hiid  Committee, 
that  they  do  draw  up  the  faid  addrels,  upon  the 
faid  refolution,  and  upon  the  debate  of  the  houie. 

Martis  21  die  Decemhris ^  '^l^Z* 

Mr.  Speaker  reported,  that  the  houfe  did  yefter- 
day  attend  her  Majefty  at  St.  James's^  and  prefent- 
ed to  her  their  addrels  ♦,  and  that  her  Majefty  was 
pleafed  to  give  a  moft  gracious  anfwer,  as  fol- 
loweth. 

Gentlemen^ 
'  T  Am  very  well  pleafed  with  your  afturances  of 

*  X  difpatching  the  fupplies,  and  with  the  other 

*  parts   of  this  addrefs,    in   which  you  exprels  fo 

*  much  duty  and  readinels  to  fupport,  and  to  truft 

*  me. 

*  You 
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'  U°''a  ""^^  '^^P^'l^  "P°"  ""y  willingnefs  to  join 
my  endeavours  with  you,  in  fecuring  to  pofteritv 
tt  Pr't'"V'""-^ffion  in  the  mfnarch^    a„d 

.  law .  °^  ^"^^""^^    ^'  ''  ''  eftaWilh^d  by 

ww'  •?■  ^"^'^  c^^T^'  f*""""  '^'^  Committee  to 
whom  t  was  referred  to  draw  up  an  addrefs  upon 
the  refolutions  of  yefterday.  that  they  had  drawn^up 
an  addrefs  accordingly,  which  they  had  direftS 
h{m  to  report  t«  the  houfe;  which  he  reading 
place,  and  afterwards  delivered  in  at  the  table,  where 
the  iame  was  read,  and  (with  an  amendment)  a^^reed 
unto  by  the  houfe.  ^    ° 

Refolved, 

byl'e'wholetuf"'  ''  ''''''''''  '^  '^^  '^^^^ 

Ordered, 

Mercurii  22  die  Decemiris,  1703. 

Mr  Comptroller  acquainted  the  houfe,  that  her 
Majefty  having  been  humbly  waited  upo^  to  know 
her  pleafure,  when  Ihe  would  be  attended  by  this 
•       houfe  ;  her  Ma,efty  has  been  pkafed    to  appoin 


yovis 
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Jovis  23  dk  DecembriSy  1703.  ^ 

The  humble  Address  of  the  Houfe  of  Commons 
to  the  Sueen. 

Mojl  Gracious  Sovereign^ 
«   \  AT  E  yo^ir  Majefty's  mod  dutiful  and  loyal 
'     V  V    fubjeds,  the  Commons  of  England^  in  Par- 
*•  liament  afifcmbled,  beg  leave  humbly  to  lay  before 

*  your  Majefly  the  great  and  juft  concern  we  are 

*  under,    to  fee  any  violation  of  your  royal  pre- 

*  rogative. 

'  Your  faithful  Commons  believe  the  adminidra- 

*  tion  of  the  government  befl  fecured,  when  it  is  left 
'  to  your  Majefty,  with  whom  the  law  has  entruit- 

*  ed  it  •,  and  have  fo  firm  a  dependance  upon  your 
'  Majefty's  affedlion  to  your  people,  and  your  great 

*  wifdom,  that  they  can  never  apprehend  fo  little 
'  danger  from  any  confpiracy,  as  when  the   exami- 

*  nation  thereof  is  under  your  Majefty's  diredlions. 

*  We  are  therefore  furprized  to  find,  that  when 

*  feveral  perfons,  fufpeded  of  treafonable  pradices 
'  againft  your  Majefty,  were  taken  into  cuftody  by 

*  your  meflengers,  in  order  to  be  examined  ;  the 

*  Lords,  in  violation  of  the  known  laws  of  the  land, 
^  have  wrefted  them  out  of  your  Majefty's  hands, 
'  and  without  your  Majefty's  leave  or  knowledge, 
'  in  a  moft  extraordinary  manner,  taken  the  e^ami- 
^  nation  of  them  folely  to  themfelves  -,  whereby  a 
'  due  enquiry  into  the  evil  pradices  and  defigns 
'  againft  your  Majefty's  perfon  and  government, 
'  may,  in  a  great  meafure,  be  obftruded. 

*  Your   loyal   Commons,  do  therefore  moft  ear- 

*  neftly  defire  your  Majefty,  tofuffer  no  diminution 

*  of  that  prerogative,  which,  during  your  Majefty'-. 
'  reign,  they  are  confident  will  always  be  exerted 

*  for  the  good  of  your  people. 

'  And 
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^  /And  we  humbly  beg  leave  to  aflure  your  Ma- 

jefty    tjiat  as  we  are  refolved,  by  timely  and  effec- 

^  tual  fupphes,  to  enable  your  Majefty  to  carry  on  the 

^  war,  which  you  have  fo  glorioufly  begun ;  fo  we 

.  TJ-'I'^  ^^^  "'""^^  ^^  our  power,  fupport  your 
Majefly  in  the  exercife  of  your  juft  prerogative  at 

'  home,  and  the  averting  of  it  againit  all  invafions 
whatloever. 

Lu^^   3  die  Januarii,  1703. 

Mr  Speaker  reported,  that  he,  with  the  houfe, 
did  before  the  recefs,  prefent  to  her  Majefly  their 
humble  addrefs  of  t\it  twenty  third  of  December  laft  • 
and  that  her  Majefty  was  pleafed  thereupon  to  give 
this  moft  gracious  anfwer. 

Gentlemen^ 

*   Y  Have  had    the  fatisfadion   to  find,  that  the 

1  niatterwhict?  may  have  occafioned  this  addrefs, 
IS  now  at  an  end. 

^  "  I  return  you  many  thanks  for  the  concern  you 
^  exprefs  for  my  prerogative ;  and  for  your  repeated 
^  allurances  of  making  the  fupplies  effedual,  which 

will  be  greatly  for  the  honour  and  advantage  of 

the  kingdom. 
^    '  I  fhall  be  careful  not  to  give  way  to  any  inva- 
^  lion  of  the  prerogative  of  the  crown,  or  of  the 

rights  and  liberties  of  the  people.' 

Upon  this  addrefs  of  the  Houfe  of  Commons, 
the  Houfe  of  Lords  drew  up  the  followine;  repre- 
lentation.  ^     ^ 

The  rep-efentation  of  the  Lords  to  the  S^een. 

^  May  itpkafeyour  moft  excellent  Majefty^ 

\    \jSJ  E  your  Majefty's  moft  dutiful  and  loyal  fub- 

t  p  r  '  *^^^^'  ^^^  ^^^^^  fpiritual  and  temporal  in 
^  parliament  afl^embled,  find  our  fclves  under  an  un- 
\  happy  neceftity  of  making  this  our  humble  appli- 

*  carion 
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*  cation  to  the  throne,  upon  occafion  of  an  addrefs 

*  prcfented  to  your  Majefty  by  the  Houfe  of  Com- 
'  mons,  the  23d  day  of  December  lad,  and  fince  that 

*  time  publifhed   to  the  whole  nation  in  print  •,  by 

*  which  the  JHoufe  of  Lords  is  charged  with  the  vio- 
'  lation  of  your  royal  prerogative,  and  of  the  known 

*  laws  of  the   land  ;    with   wrefting   perfons    fuf- 

*  peded  of  trealbnable  pradlices,  and  taken  into 
'  cuftody  by  meflengers,  out  of  your  Majefty's  hands 
'  without  your  leave  or  knowledge,  and  in  a  moft 

*  extraordinary  manner  taking  the  examination  of 
'  them  folely  to  themfelves ;  whereby  a  due  enquiry, 

*  into  the  evil  pradices  and  defigns  againlt  your 
'  Majefty's  perfon  and  government,  might  in  great 
'  meafure  be  obilrudled.  And  they  conclude  their  ad- 

*  drefs,  by  mofl  earneftly  defiring  your  Majefty  to  fut- 

*  fer  no  diminution  of  your  prerogative,  and  promife 

*  to  fupport  you  in  the  aflerting  it  againft  all  inva- 
'  fions  whatfoever.  It  is  not  polTible  for  us  to  remain 

*  filent  under  this  heavy  charge,  fo  unjuftly,  and 

*  without  the  leaft  ground  or  colour,  endeavoured  to 
'  be  fixed  upon  the  whole  body  of  the  Peers,  which 

*  tending  direftly  to  create  an  ill  opinion  of  us  in 

*  your  Majefty,  puts  us  under  an  inevitable  neceflity, 

*  of  vindicating  both  the  legality  and  dutiful  man- 

*  ner  of  our  proceeding. 

'  The  exprellions  in  the  addrefs  of  the  Houfe  of 

*  Commons  are  fo  very  harfh  and  undecent,  that  we 

*  may  truly  affirm  the  like  were  never  ufed  of  the 

*  Houfe  of  Peers,  in  any  age,  not  even  by  that  aflem- 
'  bly,  which,  under  the  name  of  the  Houfe  of  Com- 
'  mons,  took  upon  them  not  only  to  abolifh  the  Houfe 

*  of  Lords,  but  to  deftroy  the  monarchy.  We  ftiall 

*  carefully  avoid  making  returns  of  that  kind  :  We 

*  confider  too  much  what  we  owe  to  our  felves  \  and 

*  we  know  too  well  the  profound  refped:  due  to  your 

*  royal  perfon,  to  let  any  provocatioTi  tranfport  us 
*"  fo,  as  to  ufe  words  unfit  to  be  ofiered  by  us  to  our 

*  Sovereign. 

'  The 
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'  The  matter  of  this  addrefs  is  no  lefs  injurious  to 
us  than  the  terms.  There  was  not  the  leaft  occa- 
fion  for  a  jdft  obje6lion,  to  any  part  of  our  condud 
in  that  bufinefs  to  which  the  addrels  relates  ;  the 
proceeding  was  ftridly  juftifiable  by  th5  known  laws 
and  cuftoms  of  Parliament,  it  was  carried  on  with 
the  utmoft  refpedl  to  your  Majefly,  and  with  true 
zeal  for  the  fafety  of  your  perfon  and  government ; 
all  that  was  done  was  agreed  to  by  the  concurrent 
opinion  of  the  houfe,  without  the  leaft  objedion 
from  any  of  our  members,  who  have  the  honour 
of  ferving  your  Majefty  in  your  great  offices  and 
employments. 

'  We  humbly  reprefent  to  your  Majefty,  that,  by 
the  known  laws  and  cuftom  of  Parliaments,  the 
Houfe  of  Peers  has  an  undoubted  right,  in  cafes 
where  they  conceive  it  to  be  for  the  good  and  fafety 
of  your  Majefty,  and  the  kingdom,  to  take  exami- 
nations of  perfons  charged  with  criminal  matters, 
whether  fuch  perfons  be  then  in  cuftody  or  not,  and 
alfo  to  order  the  perfons  fo  to  be  examined,  to  be 
taken  into  cuftody  of  your  Majefty's  fworn  Officers 
attending  the  houfe,  during  fuch  examination,  or 
to  commit  them  to  any  other  fafe  cuftody  that  they 
fhatl  think  proper  ;  and  to  reftrain  others,  if  they  fee 
caule,  from  having  accels  to,  or  communication 
with  them  :  The  Houfe  of  Lords  has  exercifed  this 
right  from  time  to  time,  as  occafions  have  required, 
without  objedion.  Our  records  are  filled  with 
precedents  which  warrant  our  claim  in  every  part 
of  it,  and  we  prefume  to  affirm  to  your  Majefty, 
that  the  drawing  this  right  into  queftion  at  any 
time,  cannot  but  be  of  dangerous  confequence  to 
the  liberties  and  fafety  of  the  people,  and  to  the 
conftitution  of  the  government,  as  tending  to  avoid, 
or  render  in  great  meafure  ineffedtual  the  enquiries 
of  Parliaments,  which  are  fo  abfolutely  necetTary, 
efpecially  where  many  and  great  perfons  are  engag- 
ed in  dangerous  defigns  againft  the  government  i  or 

'  where 
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where  ill  Minlllcrs  abufe  their  favour  towards  the 
opprefling  or  enflaving  of  the  people.  Your  Ma- 
jelly's  wifdom  and  goodnefs  make  us  fccure  at  pre- 
fentagainft  all  influences  of  that  kind,  and  weuna- 
nimoufly  and  heartily  pray  we  may  long  enjoy  the 
blelTing  of  your  reign.  But  if  it  happens  in  future 
times,  that  ill  men  Ihould  gain  too  great  a  degree 
of  flivour  with  our  Princes ;  how  eafily  will  it  be 
for  them  to  ftifle  or  defeat  all  parliamentary  en- 
quiries into  their  crimes  ?  For  if  the  being  in  prifon, 
or  in  the  hands  of  a  mefTenger,  will  protcA  men 
from  being  examined  in  the  houfe  of  Lords,  or  from 
being  put  into  the  cuflody  of  the  proper  OfBcersof 
the  houfe,  during  the  examination,  and  debarred 
from  converfing  with  others  ;  it  will  certainly  be  al- 
ways in  the  power  of  favourites  to  caufe  thofe  who 
can  be  witnefies  againft  them,  as  well  as  the  ac- 
complices of  their  defigns,  to  be  taken  into  cu- 
ftody.  And  if  perfons  in  cuftody  are  out  of  the  reach 
of  the  Houfe  of  Lords^  who  are  the  hereditary 
councellors  of  the  crown,  and  in  whom  a  judicial 
power  is  lodged  by  the  conftitution,  it  is  not  to  be 
imagined  that  the  Commons  can  pretend  to  a 
greater  power  of  examining,  committing,  or  re- 
training them. 

'  No  Houfe  of  Commons  till  now  has  given  coun- 
tenance to  this  dangerous  opinion,  which  does  {o 
diredly  tend  to  the  rendring  ill  Minillers  fafe 
from  the  examination  of  Parliaments ;  And  we  are 
perfuaded  no  Floufe  of  Commons  hereafter  will  af- 
fert  fuch  a  notion,  becaule  they  are  not  wont  eafily 
to  part  with  a  power  they  have  alTumed  ;  and  ic 
is  certain,  that  they  have  feveral  times  taken  upon 
them  to  exercife  an  authority,  like  that  which  theV 
have  fo  feverely  refiedted  on  in  their  addrefs. 

*  This  confidcration  gave  us  the  greater  affonifh- 
ment,  to  find  our  proceeding,  reprefented  in  the! 
ftrange  terms  of  wrefling  prifonc^rs  out  of  your 
Majeffy's  hands,  and   taking  the  examination  of 

Vol.  IV-        '  y  '  thenni 
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*  them  folely  to  our  felves.     We  believe  the  ordering 

*  perfons  to  be  examined  in  that  high  court,  where 

*  your  Majefty  is  [always  prefent  m  confideration  of 

*  law,  and  in  that  great  council  where  you  may  be 
'  prefent  in  your  royal  perfon,  as  often  as  you  pleaie, 

*  will  never  be  thought  an  exclufion  of  your  Ma- 
'  jefty  from  the  examinations,  if  that  was  intended  to 
'  be  infinuated  by  faying,  we  had  taken  the  examina- 

*  tions  folely  to  our  lelves.    Having  thus  laid  before 

*  your  Majefty  what  it  is  we  claim,  and  muft  infift 

*  on,  as  the  indifputable  right  of  the  Houfe  of  Peers; 

*  which  was  never  thought,  in  the  time  of  your  royal 
'  anceftors,  to  be  prejudicial  to  the  juft  prerogatives 

*  of  the  crown,  and  which  is  manifeftly  necefTary  for 

*  the  fecuring  the  liberties  of  your  people,  whereof 

*  we  are  affured  your  Majefty  will  have  an  equal 

*  care  t  We  humbly  beg  leave  to  lay  before  you  a 

*  fhort  ftate  of  the  pardcular  matter  of  fa6l  relating  to 

*  thefe  prifoners,  not  doubting,  but  when  the  whole 

*  proceeding  is  known  to  your  Majefty,  it  will  be  ap- 

*  proved  not  only  as  lawful,  but  every  way  refped- 

*  ful  to  your  Majefty. 

*  On  'Tuefday  the  14th  of  December^  the  Houfe  of 
'  Lords  was  informed,  that  feveral  perfons  had  been 

*  feized  by  the  cuftom-houfe  Officers  on  the  coaft  of 

*  SuffeXy  as  they  came  from  France^  and  that  amongft 

*  them  there  was  one  Boucher^  who  was  capable  of 

*  making  confiderable  difcoveries,  having  been  in 

*  arms  in  the  French  fervice  for  many  years,  and 
'  Gentleman  of  the  horfe,  and  Aid  de  Camp  to  the  late 
'  Duke  of  Berwick^  who  ftands  attainted  of  high  trea- 
'  fon,  and  who  had  been  fecretly  in  England  feveral 

*  times  before ;  that  it  was  probable,  if  he  was  ftri6t- 

*  ly  examined,  he  might  be  brought  to  confels,  fince 

*  he  faw  his  life  in  apparent  danger  •,  but  that  he  was 

*  a  bold  man,  and  likely  to  attempt  an  efcape  on 
'  that  very  account,  if  he  was  not  carefully  looked 
'  after  ;  and  the  houfe  was  alfo  told,  that  there  was  a 
'  general  remiiTnefs  both  in  the  taking,  fearching,  and 

[  looking 
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*  looking  to  fuch  priibncrs,  which  did  afterwards  ap- 
'  pear  very  evidently  in  the  examinations  that  were 

*  taken.  Upon  this  information  the  Earl  of  Notting- 
'  ham^  your  Majefty's  principal  Secretary  of  State, 
'  acquainted  the  houfe,   that  he  had  not   heard  of 

*  Boucher's  name  particularly,  but  had  fent  meilcn- 
*-  gers  to  bring  one  Ogilby^  and  the  other  prifoners 
'  who  had  been  apprehended  by  the  cuRom-houfc 
'  Officers,  to  town,  and  that  he  believed  the  mefien- 

*  gers  would  do  their  duty,  but  he  would  not  be  an- 
*"  fiver  able  for  them. 

'  After  this  account  of  the  prifoners,  and  of  what 

*  had  been  done  in  order  to  fecure  them,  the  houfe 
'  thought  themfelves  obliged  in  duty  to  your  Maje- 

*  fly,  and  for  the  publick  fafety,  at  a  time  when  the 

*  kingdom  is  engaged  in  an  open  war  with  France, 

'  and  that  there  are  too  juft  grounds  to  apprehend  die  . 

*  dangerous  pradtices  c^ French  emifiaries,  to  make  an 

*  humble  addrefs  to  your    Majefty,  that  particular 

*  care  might  be  taken  for  fecuring  the  perfon  of 

*  Boucher^  and  of  thofe  who  were  taken  with  him, 

*  and  that  none  might  be  fufFered  to  fpeak  with  them 
'  till  they  were  examined. 

'  The  next  day  your  Majeily's   gracious  anfwer 

*  to  this  addrefs  was  reported  to  the  houfe,  that  care 

*  had  been  taken  to  fecure  the  prifoners,  and  that  your 

*  Majefty  would   give  orders   that  no  body  fhould 

*  fpeak  with  them  till  they  were  examined.    There- 

*  upon  the  Lords  entredinto  a  farther  confideration  of 

*  the  importance  of  this  matter,  and  conceiving  no- 

*  thing  to  be  more  likely  to  bring  prifoners,  who  had 

*  forfeited  their  lives,  to  a  full  difcovery  of  the  truth, 

*  than  to  find  themfelves  under  the  enquiry  of  a  Par- 
'  liament,  they  thought  it  would  be  of  publick  ler- 

*  vice,  for  them  to  take  examinations  of  thefe  perfons ; 
'  and  accordingly  an  order  was  made,  that  no  per- 
'  fons  ftiould  fpeak  with  the  prifoners,  till  they  had 
'  appeared  at  the  bar  of  the  houfe. 

y  2  'On 
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'  On  the  t6th  day,  the  Earl  of  Nottmgham  inform- 
*-  rug  the  Houfe  of  Lords,  that  the  prifoners  were 

*  brought  to  town ,  the  Ulher  of  the  black-rod  was  or- 
'  dered  to  take  them  into  his  cull ody,  in  order  to  their 

*  examination,  and  to  keep  them  feparate,  and  in  clofc 
'  cuftody,  (as  your  Majefty  had  before  diredted)  and 

*  it  being  thought  moft  proper^  from  the  nature  of  the 
^  thing,  that  the  examination  fhould  be  by  a  Com- 

-    *  mittee  of  Lords,  rather  than  by  the  whole  houfe,  it 
'  was  refolved  accordingly. 

*  We  beg  leave  to  mention  to  your  Majefty  a  mat- 
'  ter  of  fad  which  fatisfied  the  Lords,  that  their  re- 

*  foiution  totakethe  examinations  of  5^^c^^r,  and  the 

*  perfons  apprehended  with  him,  was  neither  unknown 
'  nor  difagreeable  to  your  Majefty  \  On  the  fame 

*  day  when  that  was  ordered,  being  the  15th  ofD^- 

*  €emher^  the  Lords  refolved  to  examine  Sir  John 

*  Maclean^  a  very  dangerous  perfon,  as  was  repre- 

*  fented  to  the  houfe,  who  then  ftood  committed  in 

*  the  hands  of  a  meffenger  •,  and  for  that  purpofe  or- 

*  dered  him  to  be  brought  to  the  houfe  the  next  day, 

*  having,  as  they  then  thought,  very  good  grounds  to 

*  believe  it  might  prove  of  great  fervice  to  your  Ma- 

*  jefty.     Sir  John  Maclean  was  brought  to  the  houfe 

*  according  to  the  order,  but  your  Majefty  being 
'  plealed  io  far  to  take  notice  of  this  order,  as  to 
'  fignify  to  the  Houfe  by  the  Lord  Steward,  that  Sir 

*  John  Maclean  had  been  in  part  examined  already, 

*  and  that  your  Majefty  thought  it  not  proper,  to  have 

*  that  bufinefs  taken  out  of  the  way  of  examination  it 

*  was  then  in,  but  that  your  Majefty  would  in  a  fhort 
'  time  communicate  it  to  the  houfe  •,  the  Lords  im- 
'  mediately  acquiefced  in  your  Majefty's  opinion, 

*  and  fent  back  Sir  John  Maclean  to  the  place  from 
'  whence  he  was  brought.   It  was  with  this  difpofition 

*  of  mind  the  Lords  aded  in  the  whole  matter,  and 

*  if  your  Majefty,  who  no  doubt  had  the  fame  notice 

*  of  both  orders,  had  thought  any  other  method  of 

*  the  examination  of  Boucher^  and  the  perfons  taken 

'  with 
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'  with  him,  more  proper  than  of  the  Lords-,  they  had 

*  reafon  to  conclude  your  Majefty  would  have  inti- 

*  mated  it  at  the  fame  time,  and  mod  certainly,  the 

*  houfe  would  have  had  a  like  deference  for  your 

*  royal  judgment  in  that  inftance  .alio. 

*  The  Lords  Committees  appointed  to  examine  the 

*  prifoners  proceeded  with  all  pofTible  difpatch,  and 
'  made  their  report  to  the  houfe  on  the  2  ill  o^ Decern- 
'  her.  Upon  confideration  of  the  report,  the  houfe 
'  found  it  requifite  to  commit  Boucher  to  the  prifon 
'  of  Nc'iz'gate  for  high-treafon,  and  the  Lords  Com- 
^  xnittees  having  fubmittcd   to  the  judgment  of  tlie 

*  houle,  whether  feveral   parts  of  the  examinations 

*  referred  to  in  their  report,  fhould  be  laid  open  to 

*  the  houfe,  or  put  into  any  other  way  of  being  far- 

*  ther  enquired  into,  or  profecuted ;  the  houle,  out 

*  of  a  full  afifurance  they  had,  that  when  the  matter 

*  of  fad:  fhould  be  laid  before  your  Majefty,  you 

*  would  certainly  give  fuch  orders  thereupon  as  were 

*  every  way  fuitable   to  your  royal  prudence,  and 

*  tender  care  of  the  publick  fafety,  did  unanimoufly 

*  refolve,  without  fo  much  as  fuffering  thofe  parts  of 
'  the  report  to  be  laid  open  to  the  houfe,  that  an 

*  humble  addrefs  fhould  be  made  from  the  houfe  to 
'  your  Majefly,  by  the  Lord  Steward,  and  the  Duke 
'  of  Somerfet^  (two  of  the  Lords  Committees  to  whom 
'  the  examination  had  been  referred)  laying  before 

*  your  Majefty  the  whole  report,  with  all  matters  re- 

*  lating  thereto,  and  humbly  defiring  your  Majefty 
'  to  give  order,  that  Boucher  fliould  be  profecuted  by 

*  Mr.  Attorney-General  for  high-treafon,  and  that  as 

*  to  the  commitment,  profecution  or  difcharge  of  the 
'  other  prifoners  mentioned  in  the  report,  you  would 
'  be  pleafed  to  give  fuch  directions  as  fhould  feem 

*  moft  proper  to  your  royal  wifdom.  Thus,  that  as  the 

*  whole  affair  was  entred  upon  out  of  zeal  for  yoiir 
'  Majefty 's  prcfervation,  and  the  fafety  of  the  king- 

*  doni,  and  was  carried  on  and  concluded  with  all  pof^ 
'  fible  refped  to  you  j  fo  we  had  the  comfort  to 

y  3  '  leli 
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'  refl:  afifured,  that  our  behaviour  was  no  lefs  gra- 
'  cioLifiy  accepted  by  your  Majefly,  from  the  anfwer 
'  you  were  pleafed  to  make  the  fame  day,  toour  laft 
'  addrefs  on  this  fubje6t,  and  which  was  reported  to 
'  us  on  the  2  2d  of  December  by  the  'Dukt  of  Somerfet^ 

*  v/hereby  your  Majefly  was  pleafed  to  fignify  to  the 
'  houfe,  with  your  accuftomed  goodnefs,  that  you 
^  would  give  order  for  every  thing  as  the  Lords  had 
'  defired. 

'  Madam,  this  is  a  true  and  juft  account  of  our 
'  proceedings,  which   have  been  fo  ftrangely  mifre- 

*  prefented,  and  to  which  no  exception  can  poiTibly  be 
'  taken  by  any  perfons  rightly  informed.     For  as  we 

*  had  your  royal  approbation  of  all  that  was  done  j 

*  fo  the  Houfe  of  Commons  could  have  had  no  pretence 
'  of  objection,  if  they  had  taken  the  ufual  Parliamen- 

*  tary  methods  of  defiring  to  be  informed  of  what  we 
^  had  done,  and  of  the  grounds  of  our  proceedings, 
^  before  they  had  approached  your  Majefty  with  fuch 
^  a  reprefentation  of  them. 

'  Their  carrying  this  unprecedented  addrefs  to 
'  your  Majefly,  in  fo  hafly  a  manner,  gives  us  almofl 
'  as  great  trouble  as  the  hard  ufage  we  find  in  it. 

'  The  ancient,  known,  and  indeed  only  efFe6lual 
'  method,  of  preferving  a  good  correfpondence  be- 
'  tween  the  two  Houfes  of  Parliament,  has  been  by 
^  conferences.     If  at  any  time  either  houfe  conceived 

*  they  had  a  reafbnable  ground  to  objed  againfl  the 
'  proceedings  of  the  other,  conferences  have  been  de- 
'  fired,  and  the  matter  in  debate  between  them  fairly 

*  difcuffed,  and  thereby  miflakes  have  been  declared 
'  for  the  mofi:  part,  and  a  good  underflanding  culti- 

*  vated,  and  a  mutual  refpe6l  preferved,  which  is  al- 

*  ways  highly  requifite  in  the  nature  of  our  confli- 

*  tution,  but  more  efpecially  necefTary  in  this  tim^of 
'  war  and  danger. 

*  Had  the  Houfe  of  Commons  thought  fit  to  have 
'  purfued  this  method  upon  this  occafion,  we  fhould 
[  have  been  able  to  have  given  them  entire  fatisfac- 

*  tion, 
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*  tion,  not  only  of  the  lawfulnels  of  all  we  had  done, 
'  but  of  the  juft  and  weighty  ground  upon  which 
'  we  took  the  examinations  ot  thefe  perfbns  into  our 
'  own  hands :  or   at  leaft,  if  they  could  have  con- 

*  vinced   us  of  any  miftake,  we  lliould  have  given 

*  them  any  reafonable  latisfad:ion. 

'  But  without  making  any  fuch  previous  ftep,   the 
'  Houfe  of  Commons  have  made  an  appeal  diredly 

*  to  the  throne,  againft  the  Houfe   of  Lords,  and 

*  charged  them,  tho*  moft  unjuftly,  with  attempts 
'  of  the  higheft  nature.     Nothing  like  this  was  ever 

*  done  before,  and  out  of  our  hearty  concern  for  the 
'  prefervation  of  our  happy  conftitution,  we  hope 

*  the  fame  thing  will  never  be  done  again.  We  know 

*  your  royal  heart  is  unmoveably  fixed  on  the  preferv- 

*  ing  the  liberties  of  your  people,  and  tranfmitting 

*  them  entire  to  poiterity  ;  but  if,  in  after  times,  the 
'  Houfes  of  Parliament  fhould  be  appealing  againft 

*  one   another  to  the  crown,    (for  if  fuch  a  courfe 

*  be  juflifiable  in  the  Houfe  of  Commons,  the  fame  me- 

*  thod  may  be  taken  by  the  Lords)  as  your  Majefty  is 

*  now  fenfible  how  great   difficulties   it  neceflariiy 

*  brings  upon  a  good  Prince  ;  fo  it  is  eafy  to  forefee 

*  (and  we  cannot    think   of  it  without  terror)  how 

*  fatal  the  confequences  may  be  in  the  reign  of  an 

*  ill-defigning  Prince,  and  what  advantages  may  be 

*  taken  from  it,  for  utterly  fubverting  the  beft  order- 

*  ed  form  of  government  in  the  world.     There  are 

*  examples  abroad,  where  proceedings  of  this  kind 

*  have  ended  in  the  overthrow  of  the  liberties  of  the 

*  people,  which   makes  us  the  nwre  apprehend  the 

*  beginning  of  them  among  our  felves.     Your  Ma-» 

*  jefty's  great  judgment  cannot  but  readily  difcern, 

*  whether  it  does  naturally  tend,  for  one  Houfe  of  Par- 

*  liament  to   be  excidng,  and  earneftly  defiring  the 

*  Sovereign,  to  exert  a  real  or  fuppofed  prerogative 

*  againft  the  other  houfe.     It  is  not  eafy  to  imagine 

*  what  the  Commons  could  exped  of  your  Majefty 
^  from  fuch  an  application :  The  Lords  have  never 

y  4  *  entertained 
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^  entertained  a  thought  of  ufmg  this  dangerous  me- 

*  thod,  whatever  occafions  may  have  been  given 
^  within  the  compafs  of  late  years  •,  and  we  promife 
'  your  Majefty,  we  will  always  endeavour  to  preferve  a 
'  good  underftanding  with  the  houfe  of  Commons,  and 

*  fliall  never  think  it  too  dear  to  procure  that  union 

*  at  any  rate,  unlefs  that  of  delivering  up  thofe 
'  rights  and  powers  which  are  lodged  in  us  by  the 
'  law,  and  without  which  the  contlitution  cannot 
'  fubfift. 

'  We  fhall  never  be  guilty  of  the  prefumption  of 
'  prefcribing  to  your  Majefty,  when  or  againft  whom 
^  you  fhould  exert  your  prerogative,  but  we  will  be 
"always  ready  to  aflifl  you  in  the  fupport  of  all  the 
^  jufl:  rights  of  the  crown,  as  well  as  in  the  main- 

*  taining  the  liberties  of  the  fubje6t,  which  we  know 
'  are  no  lels  dear  to  your  Majefty. 

'  It  may  with  modefty  and  truth  be  affirmed,  that 

*  the  Lords  have,  in  all  times,  been  the  fureil  and  moft 
'  natural  bulwark  of  the  prerogatives  of  the  crown, 
^  they  being   (as  your   royal    grandfather,  of  ever 

*  bleffed  memory,  was  pleafed  to  exprefs  it)  an  excel- 

*  lent   fcreen  and  bank  between  the  Prince  and  the 

*  people,  to  afilft  each  againft  any  encroachm.ent  of 
^  the  other. 

'  We  will  never  contribute  by  any  acl  of  ours  to 

*  the  diminution  of  the  rights  of  the  crown,  nor, 

*  as  far  as  we  are  able,  will  fuffer  it  in  others.  We 
'  cannot  ad  otherwife  without  hurting  ourfelves  in 
^  the  higheft  degree,  being  throughly  convinced  that 

*  the  prefervation  of  the  legal  prerogative,  is  not  on- 
'  ly  the  fiireft   way  to  fecure  our  own  privileges, 

*  but  of  abfolute  neceftity  for  the  happy  and  right- 
■^  ful  adminiftration  of  the  government.  And  we 
■  hope  the  Houfe  of  Commons  will,  in  all  times 

*  to  come,  fpeak  and  a6t  with  that  regard  to  the 

*  prerogative  which  they  feem  to  have  taken  up 
^  lately. 

*  There 
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'  There  remains  one  particular  more  which  we  will 

*  only  name  to  your  Majefty,  becaufe  we  reft  fiitil- 
^  fied  it  cannot  have  weight  any  where,  that  is  the 
'  infinuation  in  the  addrefs,  as  if  the  examination  of 

*  thefe  prilbners  by  the  Lords,  was  in  order  to  obflru6l 
'  the  enquiry  into  the  dcfigns  againft  your  Majefty's 

*  perfon  and  government ;  or  at  leaft  that  it  was  like- 
'  Jy  to  produce  fuch  an  effed.  Our  dutiful  zeal  for 
'  your  Majefty*s  government,  and  our  warm  concern 
'  to   difcover  all   defigns  and  oppofe  all  practices 

*  againft  it,  are  too  well  known  to  the  world,  that  any 
'  fuggeftions  of  that  fort  ftiould  make  the  leaft  im- 
'  prefTion  to  our  difad  vantage  j  and  we  are  very  fure, 
'  it  was  no  fufpicion  of  that  nature  which  gave  the  tme 
'  rife  to  this  very  ftiarp  addrels.     It  is  eafy  to  detcr- 

*  mine,  whether  a  hearty  and  forward  undertaking  to 
'  fearch  into  the  defigns  of  your  enemies,  or  the  feek- 

*  ing  occafions  to  objed  to,  and   interrupt  fuch  en- 

*  deavours,  be  moft  likely  to  obftru6l  the  difcoveiy 
^  of  the  pernicious  pra6tices  of  traytors. 

Mofi  Gracious  Sovereign, 
*  We  moft   humbly   aik   pardon  for  prefuming 

*  to  give  your  Majefty  the  trouble  of  this  long  re- 
'  prefentation,  which  has  proceeded  from  the  paf- 
'  fionate  concern  we  have  to  ftand  not  only  acquit- 
'  ted,  but  entirely  approved  in  the  judgment  of  fo 

*  excellent  a  Queen,  and  lb  juftly  beloved  of  all  her 
'  fubjeds. 

'  We  depend  upon  your  juftice  as  well  as  your 

*  goodnels,  that  nothing  can  do  us  prejudice,  (from 

*  whatfoever  hands  it  comes)  in  your  royal  opinion, 

*  while  we  continue  to  a6l  in  that  ftation  where 
'  we  are  placed  by  the  form  of  the  EngliJJj  govern- 

*  ment,  according  to  the  laws  and  cuftoms  of  Parlia- 

*  ment,  with  all  imaginable  refped  and  duty  to  your 

*  felf,  and  all  poftible  zeal  for  the  fafety  and  happi- 

*  nefs  of  your  kingdom. 

^  Give 
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*  Give  us  leave  to  conclude  this  our  humble  ad- 
'  dreis  with  this  firm  promife,  that  no  danger,  no 
'  reproaches,  nor  any  ardfices  whatfbever,  Ihall  deter 
'  or  divert  us  from  ufing  our  utmoft  endeavours, 
'  from  time  to  time,  in  difcovering  and  oppofing  all 
'  contrivances  and  attempts  againft  your  royal  per- 
'  fon  and  government,  and  the  proteftant  fuccelfion 
^  as  by  laweftabliftied. 

Her  Majefly's  gracious  anfwer  to  this  reprefenta- 
tion  was. 

My  Lords,  • 

/An  very  forty  for  any  mifunderjlandings  that  hap- 
pen  between  the   two  Houfes  of  Parliament^  which 

are  fo  inconvenient  for  the  publick  fervice^  and  fo 
uneafy  to  me^  that  1  cannot  hut  take  notice^  withjatif 
fa5iion^  of  the  affurances  you  give  me^  that  you  will 
carefully  avoid  all  occafions  of  them, 

I  thank  you  for  the  concern  you  exprefs  for  the  rights 
of  the  Crown^  and  for  my  prerogative  ;  which  I  fhall 
never  exert  fo  willingly  as  for  the  good  of  my  fuhjeEls^ 
and  the  prated! ion  of  their  liberties, 

Sabbati  2  2  die  Januarii^  1 7  o  3  • 

The  Commons  ordered,  that  fome  of  their  mem- 
bers be  appointed  tofearch  the  journals  of  the  Houfe 
of  Lords,  touching  their  proceedings  upon  the  late 
addrefs  of  this  houle  to  her  Majefty,  and  their  re- 
prefentation  thereupon  ;  and  alfo  to  fearch  prece- 
dents concerning  commitments  by  the  Houfe  of 
Lords,  in  cafes  where  the  perfon  has  been  in  the 
cuftody  of  the  crown,  and  report  the  fame  to  the 
houfe  •,  and  feveral  members  were  appointed  ac- 
cordingly. 


Sabbati 
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Sahhati  29  die  Januariiy  1703. 

Mr.  Toke  reported,  that  the  members  appointed 
to  fearch  the  journals  of  the  Houfeof  Lords,  touch- 
ing their  proceedings  upon  the  late  addrefs  of  this 
houfe  to  her  Majefty,  and  the  reprefentation  there- 
upon ;  and  alio  to  fearch  precedents  concerning 
commitments  by  the  Houfe  of  Lords,  in  cafes  where 
perfons  have  been  in  the  cuftody  of  the  crown,  had 
fearched  the  fmie  accordingly ;  and  he  read  in  his 
place,  what  they  found  therein,  and  afterwards  de- 
livered the  fame  in  at  the  table. 

Refohed^ 
That  this  houfe  will,  upon  'Tuefday  morning  next, 
take  the  faid  report  into  confideration. 

Mart  is  i  die  Fehruarii^  1703. 

Refohed^ 
That  this  houfe  will,  upon  fhurfday  morning 
next,  take  into  confideration  the  report  of  the  jour- 
nal of  the  Houfe  of  Lords,  with  relation  to  the  ad- 
drefs of  this  houfe  to  her  Majefty,  and  the  Lords 
reprefentation. 

Jovis  '^  die  Fehruarii^  ^703. 

The  report  of  the  journal  of  the  Houfe  of  Lords, 
relating  to  the  addrefs  of  this  houfe,  and  the  repre- 
fentation of  the  Houfe  of  Lords  was  read. 

Rffolved^ 
That  an  humble  addrefs  be  prefented  to  her  Ma- 
jefty, to  clear  this  houfe  from  the  mifreprefentation 
pf  the  Houfe  of  Lords,  in  their  reprefentation  pre- 
fented to  her  Majefty. 

Ordered^ 
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Ordered, 
That  a  Committee  be  appointed  to  draw  up  the 
faid.addrefs. 

And  a  Committee  was  appointed  accordingly. 

Veneris  18  die  Februarii,  ^703* 

Mr.  Granville  reported,  from  the  Committee  ap- 
pointed to  draw  up  an  humble  addrefs  to  be  pre- 
fented  to  her  Majefty,  to  clear  this  houfe  from  the 
mifreprefentation  of  the  Houfe  of  Lords,  in  their 
reprefentation,  prefented  to  her  Majefty,  that  they 
had  drawn  up  an  addrefs  accordingly,  which  they 
had  diredled  him  to  report  to  the  houfe ;  which  he 
read  in  his  place,  and  afterwards  delivered  in  at  the 
table,  where  the  lame  was  read,  and  (with  an  a- 
niendment)  agreed  unto  by  the  houfe» 

Refolved, 
That  the  faid  addrefs  be  prefented  to  her    Ma- 
jefty by  the  v/hole  houfe. 

Ordered, 
That  fuch  members  of  this  houfe ,  as  are  of  feer 
Majefty's   moft  honourable  Privy-council,  do  hum- 
bly know  her  Majefty's  pleafure,  when  Ihe  will  be 
attended  by  this  houfe. 

Ltm<£  21  die  Fehruarii,   1703. 

Mr.  Sc^cretary  Hedges  acquainted  the  houfe,  that 
lier  Majefty  having  been,  (according  to  order) 
waited  upon,  to  know  when  flie  would  be«attend- 
ed  by  this  houfe,  her  Majefty  has  been  pleafed  to 
appoint  this  afternoon,  at  four  of  the  clock,  at  Sc 
Jameses, 

0:>e 
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5^^  Commons  addrefs  to  the  ^een. 

Moft  gracious  Sovereign, 

*  X7  OUR  Majefty  having,  with  great  goodnefs, 

*  \  declared  from  the  Throne  to  your  Parliament, 
'  that  divers  ill  pradlices  and  defigns  had  been  car- 
'  ried  on  in  Scotland,  by  emiflaries  from  France,  which 
'  might  have  proved  extreamly  dangerous  to  the 
'  peace   of  thefe    kingdoms ;  and   that  you  would 

*  lay  the  particulars  before  your  Parliament,  as  foon 
'  as  the  feveral  examinations  could  be  fully  perfe6l- 

*  ed,  and  m.ade  publick  without  prejudice  -,  We, 
*"  your  Majefty 's  moft  dutiful  and  loyal  Commons, 
'  refting  fecure  and  latisfied  in  your  Majefty's 
'  great  wifdom  and  care,  moft  thankfully  acknow- 

*  ledged  the  confidence  you  have  been  pleafed  to  re- 
'  pole  in  us. 

'  But  finding    Opon  the  Lords   journals,    That 

*  their  Lordfhips  the  very  fame  day  made  two  or- 

*  ders,  one  to  remove  your  Majefty's  prifoners  out 

*  of  your  cuftody  into  their  own,  and  the  other  to 

*  commit  their  examination  folely  to  a  Committee 
'  of  feven  Lords,   chofen  and  appointed  by  them- 

*  felves  •,  by   which  your  Majefty  feemed  excluded 

*  from  any  power  over  the  faid  prifoners. 

'  Your  loyal  Commons,  juftly  fenfibleof  thedan- 
'  gerous  confequences  of  fuch  proceedings,  thought 

*  themfelves  obHged  to  declare  their  concern  at  this 
'  violation  of  your  royal  prerogative,  and  the 
'  known  laws  of  the  land,  in  an  humble  addrefs 
'  prefented  to  your  Majefty. 

'  Your  faithful  Commons  are  well  aftured,  when 

*  this  matter  comes  to  be  rightly  ftated  and  under- 
'  ftood,  a  zeal  fo  well  intended,  and  fo  well  ground- 
'  ed,  will  ratlier  be  imputed  to  them  as  meritorious, 

*  than  liable  to  exception  -,  and  therefore  fince  their 
'  humble  addrefs  has  been  fo  artfully  mifreprefented 

^by 
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'  by  the  Lords  in  their  late  Reprefentation,  prefent- 
'  ed  to  your  Majefty  on  Tuefday^  the  i8th  oljanm- 

*  ry,  and  publifhed  and  fpread  with  unufual  induflry 
'  through  all  parts  of  the  kingdom,  they  look  upon 

*  themfelves  under  an  indifpenfible  neceflity  of  ap- 
'  pearing  before  your  Majefty  in  their  own  juftifica* 

*  tion. 

'  Their  Lordfhips  think  fit  to  take  offence  at  the 

*  manner  and   words  of  our  addrefs,  and  accompa- 

*  ny  this  exception  with  reflexions  and  infinuations, 

*  more  harfh  and  more  odious  than  the  moft  oppro- 

*  brious  language  :  But  as  we  made  ufe  of  no  terms, 
'  but  what  were  fuitable  to  the  occafion,  fo  it  will  ap- 

*  pear  by  precedents,  that  the  fame  have  been  fre- 

*  quently  and  reciprocally  ufed  by  both  houfes  to 
'  each  other ;  nor  could  the  Commons,  in  refped:  to 
'  your  Majefty,  aflert  your  royal  prerogative,  in 
'  words  of  lefs  force  than  thofe  in  which  they  have 

*  vindicated  their  own  privileges.* 

'  Whatever  exprefTions  our  zeal  for  your  Majefty, 
'  and  the  publick,  might  have  infpired,  we  could 
'  never  have  offered  to  our  Sovereign  fo  ungrateful 
'  a  remembrance  as  the  deftrudion  of  the  monarchy, 

*  by  a  deteftable  aifembly,  compofed  of  members  of 

*  both  houfes,  who  being  aUke  partakers  in  the 
'  guilt,  ought  equally  to  fhare  the  reproach. 

'  With  much  more  reafon  might  we  obferve,  both 
'  on  behalf  of  your  Majefty  and  the  Commons, 
'  that  their  Lordfhips,  not  contented  with  prefer- 

*  ring  their  own  examinations  to  yours,  not  content- 

*  ed  with  excluding   your  Majelly  and  the  Com- 

*  mons,  to  whom  Parliamentary  Enquiries  moft  pro- 
'  perly  belong,  to  appropriate  to  their  houfe  only,  even 
.'  in  their  application   to  their  Sovereign,  the  name 

*  of  a  Parliament  j  an  inftance  not  to  be  parallelled, 

*  unlefs  by  that  very  alTembly  thac  fubverted  the 
'  monarchy. 

'  It  is  not  the  queftion  at  prefent,  as  ftated  by  the 

*  Lords,   whether  their  Lgrdftiips  have  a  power  of 
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'  taking  into  cuftody,  while  under  examinations, 
'  perlbns  accufcd  of  criminal  matters,  cognizable  in 

*  Parliament?  But,  that  their  Lord  fhips  have  a  right 

*  to  take   the    prifoners  of  the  Crown,  and  theexa- 

*  mination  of  them,  folely  into  their  own  hands, 
'  without  your   Majefty's   confent,  and    in  fuch  a 

*  manner  as  muft  necerfarily  prove  an  exclufion  to 
'  your  Majefty,  and  this  houfe,  is  the  propofition 
*-  your  Commons  deny,  and  for  which  their  Lord- 
*-  fhips  have  produced  no  precedent. 

'  This  unhappy  occafion  has  been,  at  the  fame 
'  time,  accompanied  with  the  moft  furprizing  in- 
'  fiances  of  Con  tradition,  and  counter-orders  to 
'  your  Majefty,  both  preceding  and  fubfequent  to 
'  it,  but  efpecially  on    the    29th    of  January  lad, 

*  when  your  Majefty  with  your  accuilomed  good- 

*  nefs,  communicated  to  the  Lords  the  papers  rela- 
'  ting  to  the  Scotch  confpiracy,  with  an  exception 
'  only  of  fome  matters  not  yet  proper  to  be  made 
'  publick,  without  preventing  a  further  difcovery  of 

*  fecrets  of  greater  importance,  with  which  your  Ma- 
'  jefly  aflured  their  Lordlhips  they  fhould  alfo  be  ac- 

*  quainted,  as  foon  as  it  could  be  done  without  preju- 
'  dice.  However  their  Lordlhips,  upon  what  provo- 
'  cation,  or  for  what  rcafon,  no  where  appears,  im- 
'  mediately  addrefied  your  Majefty,  preffing  you 
'  to  lay  before  them  the  whole  matter,  with  all  papers 

*  relating  thereunto  ;  by  which  your  Majefty  was  put 
,  Mnder  a  neceflity,  either  to  give  their  Lordfliips  a 
'  refufal,  or  to  comply  with  their  unexpefted  impcr- 

*  tunity,   to   the  endangering    the  publick    fcrvice. 

*  Thefe  proceedings,  fo  extraordinary  in  their  nature 

*  and  in  their  manner,  could  not  but  fenfibly  affeft 
'  your  faithful  Commons,  whofe  earneft  dcfire  it  is, 

*  to  fee  both  your  Houfes  of  Parliament,  and  the 
'  whole  body  of  your  people,  entirely  agreed  to  pay 
'  the  deference  due  to  your  Majefty's   wifdom,  to 

*  confide  in  your  care,  and  to  promote  and  maintain 
'  your  honour  and  dignity. 

*  Their 
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'  Their  Lordfhips,  not  fatisfied  with  afluining 
'  this  unprecedented  power,  have  endeavoured,  with 
'  a  great  deal  of  art,  to  perfwade  your  Majefly  of  the 
'  necefiity  of  it,  to  prevent  the  defigns  of  ill  Princes 
'and  their  favourites:  Butasit  may  feem  unreafon^- 

*  able  for  their  Lordfhips  to  begin  to  praftife  upon  a 

*  good  Prince,  fuch  methods  as  are  pretended  on]y  to 
'  be  needful  againil  ah  ill  one,  fo  it  is  our  humble  o- 

*  pinion,  that  the  dangers  might  be  much  greater, 
'  admitting  this  precedent,  fhould  the  Lords  com* 

*  bine  to  defend  one  another  from  enquiries  and  pro- 

*  fecutions,  all  Parliamentary  impeachments  might 

*  be  eluded,  fecret  defigns  carried  on,  the  innocent 

*  afperfed  without  reparation,  and  the  guilty  acquit- 
'  ed  without  trial.  Nor  is  that  inftance  mentioned 
'  by  the  Lords  an  unreafonable  caution,  fince  that 

*  revolution  in  a  neighbouring  kingdom,  alluded  to 
'  by  their  Lordfliips,  was  occafioned  by  the  incroach- 
'  ments  of  a  prevailing  cabal  of  Lords,  who  endea-^ 

*  vouring  to  endave  the  people,  and  to  betray  their 

*  King  and  their  country  to  a  foreign  power,  obliged 

*  the  Church  and  the  Commons  to  unite  in  the  pub- 

*  lick  defence. 

'  Your  faithful  Commons  have  found  themfelves 
'  fo  happy  under  your  Majefty's  adminiftration,  that 
'  they  pleafe  themfelves  with  more  agreeable  pro^ 
'  ipe6ls,  and  renouncing  fuch  examples  of  unfeafom 

*  able  jealoufies  and  fears,  moft  thankfully    receive 

*  the  blefling  of  your  reign :  Nor  could  they  have 

*  made  a  more  grateful  return  for  your  Majefty's  ge- 

*  nerous  prote61:ion  to  their  liberties,  than  by  a  fuit- 

*  able  concern  for  your  prerogative. 

'  If  their  Lordlhips  had  confuked  their  own  jour- 

*  nals,  with  the  fame  care  that  we  always  take  to  be 

*  rightly  informed,  they  would  hardly  have  affirmed, 

*  that  a  direct  appeal  to  the  throne,  without  any 

*  previous  defire  of  conference,  had  been  an  unpre- 

*  cedented  pradice.    Their  books  are  filled  with  va- 

'  riety 
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riety  of  inftances  to  the  contrary  •,  but  without  exa- 
mining their  books,  it  fcems  very  lurprizing,  thac 
their  Lordfhips  could  fo  loon  forget  their  addrcfs  . 
prefented  to  your  Majedy  the  laftlelTion  on  behalf 
of  the  Lord  Bifliop  oi  IVorcefter^  and  their  addrefs 
to  the  late  King  on  behalf  of  Willi  am  Earl  of  Fort- 
land^  Edward  iiarl  of  Orford^  John  Lord  Somers^ 
and  Charles  Lord  Halifax^  impeached  by  the  Com- 
mons of  high  crimes  and  mifdemeanors ;  and 
when  this  houfe  formerly  expoftulated  with  the 
Houfe  of  Lords,  for  proceedings  in  the  very  fame 
method  of  which  they  now  complain,  their  Lord* 
fliips  made  a  molt  folemn  declaration  in  d).cfe 
words  -, 

^hat  they  jnuft  ever  ajfert  a  liberty  in  their  houfe  to 
apply  to  the  Throne  by  themfelves^  for  the  doing 
any  thing  warranted  by  law^   &c. 

*  Nor  can  the  Lords,  we  prefume,  upon  fecond 
refledtion,  deny  the  Commons  the  fame  liberty^ 
which  their  Lordfhips  themfelves  have  fo  ftrongly 
alTerted,  and  fo  frequently  pradifed. 

'  Your  loyal  Commons  fincerely  concur  with  their 
Lordfhips  in  declaring,  that  we  will  never  contri- 
bute by  any  ad:  of  ours  to  the  diminution  of  the 
rights  of  the  Crown,  and  that  we  will  not  fufFer  it 
in  others:  Your  Majeily,  their  Lordfliips,  and 
the  whole  world,  fnay,  judge  from  the  example 
we  have  now  given,  if  their  Lorddiips  do  truly 
wifh  the  Houfe  of  Commons  may,  in  all  times 
to  come,  fpeak  and  ad  with  that  regard  to  the 
prerogative,  which  they  allov^  us  the  honour  to 
have  now  taken  up ;  we  fhall  be  very  unfortunate 
to  continue  under  their  difpleafure,  at  the  fame  time 
when  they  feem  to  hope,  that  thofe  who  faccecd 
us  will  take  pattern  by  us. 

'  We  wifh  their  Lordfliips  alfo  on  their  part  may 
continue  in  all  times  to  come,  to  fpeak  with  that 
Vol,  IV„  Z  I  regard 
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'  regard  to  parliamentary  impeachments,  which 
'  they  feem  fo  lately  to  have  taken  up,  fince  we  hav^e 

*  reafon   to  apprehend,   that  the  mifuhderftandings 

*  which  have  of  late  years  arifen  between  the  two 
^  hollies,   have  been  principally  owing  to  the  arti- 

*  fices  of  fome  particular  perfons  among  themfelvcs, 
'  whom  the  Commons  thought  it  their  duty^  for  the 

*  publick  fafety,  to  bring  to  juilice.  How  much 
'  more  difficult  will  all  fuch  endeavours  be  rendred, 
'  fhould  their  Lordfhips  be  once  admitted  fole  Exa-^ 

*  miners  of  accufations  againfl  each  other,   as  they 

*  are  already  fole  Judges. 

*  We  are  accufed,  but  mod  unjuftly,  of  excidng. 
'  and  earneftly  defiring  your  Majefty  to  exert  your 
'  prerogative  againft  the  Houfe  of  Lords:  We  appeal 

*  to  the  words  of  our  addrefs,  if  it  is  poffible  natu- 
'  rally  to  impofe  any  ilich  fenfe  upon  any  exprefnon 
*"  that  is  there:  AVe  are  lorry  their  Lordfhips  fhould 
"  delcend^  fo  lovv  as  to  the  llraining  and  wrefling  of 
^  words,  by   which  they  rather  diicover  an  unfortu- 

*  nate  inclination,  to  make  us  feem  culpable  upon  any 
'  terms,  than  that  they  in  truth  believe  us  lo :   We 

*  know  how  vain  and  how  fruitlefs  an  application  it 

*  would  be  to  excite  your  Majeily  to  any  abufe  of 

*  your  power,  which  we  are  convinced  you  will  al- 

*  ways  exercife  for  the  general  good  ;  and  fo  far 
^  are  your  Commons  from  entertaining  any  fuch 
'  defire,  that  we  heartily  wiili  to  fee  a  good  cor- 

*  refpondence  preferved  between    the  two  houfes  \ 

*  not  would  forbear  to  purchafe  it  at  any  rate,  ex- 

*  cept  giving  up  the  rights  of  your  Majefty,  by 

*  whom  we  are  protected,    and  the  liberties  and 

*  properties  of  the  People,  by  whom  we  are  en- 

*  trufted. 

'  Thefe  few  inftances,  fo  plain  and  fo  unconteft- 

*  able,  we  prefume  will  be  fufficient,  without  trefpaf^ 

*  fing  much  longer  upon  your  Majefty's  time,  to 

*  difcredit  whatever  elfehas  beenalledged,  to  create 

'  in 
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•  in  your  Majcfly,  and  tliofc  wc  rcprefcnt,  an  ill  opi- 

■  nion  of  us :   Wc  have  been  careful  and  induflrious 

■  to  avoid,  as  far  as  wasconfificnt  with  our  neceflli- 
ry  jufbification,  all  occafion  of  reviving  animofities, 
and  hov/  great  foevcr  the  provocation  has  been, 
your  Majefty  having  declared  how  uneafy  you 
are  under  fuch  milunderftandings,  we  flialj  make 
no  difficulty  to  lay  afide  our  refentments,  who 
fhall  ahvays  be  ready  to  facrifice  our  lives  and  for- 
tunes to  your  quiet  and  fervice:  Nor  can  we 
doubt  but  we  mull  ftand  fully  acquitted  to  the 
whole  world,  and  efpecially  to  your  Majefhy, 
fmce  the  zeal  that  we  have  fliewn,  and  the  re- 
proaches that  we  have  born,  have  been  owing  to 
no  other  caufe  but  the  defence  of  an  excellent 
Queen,  in  whofe  hands  God  Almighty  has  placed 
the  executive  authority  over  thefe  nations ;  which 
authority  it  has  been  the  only  endeavour  of  your 
faithful  Commons  to  preferv^  as  entire  as  our  laws 
and  conftitution  allow. 

May  it  pleafe  your  Majefty^ 
'  It  is  with  the  deepeft  concern,  and  a  grief  not  to 
be  exprefled,  that  your  dudful  and  loyal  Commons 
have  found  themfelves  engaged  in  difputes  of  this 
nature,  by  which  they  have  been  fo  unfeafonably 
interrupted  in  finifhing  the  fupplies,  and  other 
matters  of  th?  highefl:  importance  :  How  zealouily 
they  have  applied  themfelves  to  the  difcharge  of 
their  duty,  appears  from  their  having  already  pre- 
fented  your  Majefty  with  the  greatefb  part  of  their 
aids,  with  a  difpatch  and  unanimity  beyond  ex- 
ample :  Nor  could  the  few  bills  yet  depending  have 
met  the  leaft  objedlion  or  delay,  but  from  the  in- 
difpenfible  neceftity  of  vindicadng  your  Majelly'^ 
royal  prerogative,  the  privileges  of  our  own  houfe, 
and  the  rights  and  liberties  of  all  the  Commons  of 
England^  in  feveral  inftances  invaded  almoft  at  the 
Z  2  '  lame 
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*  fame  time  *,  we  wifli  there  may  have  been  more  of 
'  mlftake  than  defign  in  thofe  who  have  created 

*  thofe  unhappy  differences :  However,  we  defire 
'  the  remembrance  may  be  lienceforth  blotted  out, 

*  and  that  there  may  remain  no  other  impreflion  in 

*  the  hearts  both  of  Lords  and  Commons,  than  a  fin- 
^  cere  and  pafTionate  concern  for  your  Majefty's 
'  welfare   and   glory :    Nor   any  other   contention 

*  hereafter  arife,  but  by  whom  the  publick  good 

*  fhall  be  befl  advanced,  the  proteftant  fuccelTion, 
'  and  the  church  of  England  beft  fecured,  and  the 
'  juft  rights   and   prerogatives  of  the  crown   befl 

*  fupported. 

The  Queen's  anfwer  to  the  Commons  addrefs  was 
to  this  effed : 

Gentlemen^ 
f  Return  you  many  thanks  for  the  great  concern  which 
Swer.        yo^  exprefs  for  me  and  my  jufi  rights.  Tour  difpatch 
of  the  fupplies  is  a  great  advantage  to  the  puhlick  fer- 
vice.     And  I  am  very  well  pleafed  with  the  ajfurances 
you  give  me  of  your  care  to  avoid  any  occafion  of  diffe- 
rence between  the  houfes^  efpe daily  at  this  time^  when 
there  is  fo  apparent  a  neceffity  of  ftrengthening  our  Jelves 
againjl  the  malicious  defigns  of  our  enemies, 

Jovis  24.  die  Fehruar a ^  ^7^3  * 

Ordered, 
That  fbme  members  be  appointed  to  fearch  the 
journals  of  the  Houfe  of  Lords,  what  proceedings 
have  been  fince  the  laft  report  to  this  houfe,  upon 
the  papers  communicated  to  the  Lords  by  her  Ma- 
jelty,  relating  to  the  conlJDiracy  -,  and  feveral  mem- 
bers were  appointed  accordingly. 


Luna 
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Lun^  28  die  Februarii^    ^703. 

Sir  Humphry  Mackworth  reported,  that  the  mem- 
bers appointed  had  been  to  infp:id:  the  journals  of 
the  Houie  of  Lords,  what  proceedings  had  been 
lince  the  laft  report  to  this  houfe,  upon  the  papers 
communicated  to  the  Lords  by  her  Majeily,  relating 
to  the  confpiracy  *,  but  that  they  did  not  find  any 
proceedings  as  yet  entered  in  their  journals :  But  that 
out  of  the  papers  for  making  up  the  fame,  they  had 
taken  CQpies  of  the  proceedings  they  found  therein, 
which  he  read  in  his  place,  and  afterwards  delivered 
in  at  the  table^  where  the  fame  were  read.. 

Ordered^ 
That  the  confidcration  of  the  faid  report  be  refer- 
red to  the  Committee  of  the  whole  houfe,  who  are 
to  confider  of  the  papers  communicated  by  her  Ma- 
jefl-y  to  this  houfe,  relating  to  the  treafonable  cor- 
refpondence  carried  on  with  St.  Germain's  and  .the 
court  of  France, 

Mar  lis  29  die  Februarii^   1703. 

Mr.  Freeman  (according  to  order)  reported  from 
the  Committee  of  the  whole  houfe,  to  whom  it  was 
referred  to  confider  of  the  papers  communicated  by 
her  Majefty  to  this  houfe,  relating  to  the  treafonable 
correlpondence  carried  on  with  St.  Germain's  and 
the  court  of  France^  the  refolution  which  they  had 
directed  him  to  report  to  the  Houfe,  which  he  read 
in  his  place,  and  afterwards  delivered  in  at  the  table, 
where  the  fame  was  read^  and  is  as  followeth. 

Refolved^ 
That  it  is  the  opinion  of  this  Committee,  thxt 
the  houfe  be  moved,   that  a,n   humble  addrefs  be 
prefented  to  her  Majefty,  that  fhe  will  be  pleafed  to 

Z  3  re- 
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re-afTume  the  juft  exercife  of  her  prerogative,  and 
take  to  her  felf  the  examination  of  the  matters  relat- 
ing to  the  confplracy^  communicated  to  this  houfc 
by  her  Majefty  -,  and  to  give  afTurance,  that  they 
will  defend  her  Majefly's  facred  perlbn  and  govern- 
ment againft  all  perfons  concerned  in  the  faid  con- 
fpiracy,  and  all  other  confpirators  whatfoever:  And 
to  declare,  that  the  eftabHfhing  of  a  Committee  of 
feven  Lords ^  for  the  fole  examination  of  the  faid  con- 
fpiracy,  is  of  dangerous  confequence,  and  may  tend 
to  the  fubverfion  of  the  government.  ^ 

Refolvedy 
That  the  houfe  doth  agree  with  the  Committee, 
^at  an  humble  addrcfs  be  prefented  to  her  Majefty, 
that  (he  will  be  pleafcd  to  re-afllime  the  juft  exercife 
of  her  prerogative,  and  take  to  herfelf  the  exami- 
nation of  the  matters  relating  to  the  confpiracy, 
communicated  to  this  houfe  by  her  Majefty,  and  to 
give  afTurance,  that  they  will  defend  her  Majcfty's 
iacred  perfon  and  government,  againft  all  perlons 
concerned  in  the  faid  confpiracy,  and  all  other  con- 
fpirators whatfoever  •,  and  to  declare,  that  the  efta- 
blifhing  of  a  Committee  of  feven  Lords ^  for  the  fole 
examination  of  the  fiiid  confpiracy,  is  of  dangerous 
confequence,  and  may  tend  to  the  fubverfion  of  the 
government. 

Refoked^ 
That  the  faid  refolution  be  prefented  to  her  Ma- 
jefty by  the  whole  houfe. 

Ordered^ 
That  fuch  members  of  this  houfe,  as  are  of  her 
Majefty's  moft  honourable  Privy  Council,  do  hum- 
bly know  her  Majefty's  pleafure,   when  Ihe  will  be 
attended  by  this  houfe. 

Mercurii 
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Alerctirii  i    die  Mirtii^   ^703. 

Mr.  Secretary  Hedges  reported,  that  her  Majefty 
hud  been  plealcd  to  appoint  to  be  attended  by  this 
houfe,  to-morrow,  at  tour  of  the  clock  in  the  after- 
non,  at  St.  James's. 

Veneris  3  die  Martii^   1703. 

Mr.  Speaker  reported,  that  he,  with  the  houfe, 
did  yefterday  prefent  their  humble  addrels  of  the 
29  th  of  February  lall,  to  her  Majefty,  and  that  there- 
upon, her  Majefty  was  pleafed  to  give  the  gracious 
anfwer  following. 


Gentlemen, 
<n^H  E  great  marks  of  truft   and  confidence^    which 

you  have' given  me  in  this  addrefs^  are  very  ac- 
ceptahle  to  me. 

I  thank  you  for  your  advice.,  and  fhall  confiantly  ex- 
ercife  my  jufi  prerogative  for  the  fecurity  and  fatisfaBion 
of  my  fubje^s. 

Upon  xht{^  proceedings  of  the  Houfe  of  Com- 
mons, the  Houfe  of  Lords,  the  28th  of  March^ 
drew  up  another  reprefentation,  which  they  prefent- 
ed  to  her  Majefty,  and  is  as  follows. 

Lords   Representation    againji    the 
Commons, 

May  it  pleafe  your  moft  Excellent  Majefty^ 

WE,  the  Lords  fpiritual  and  temporal  in  Parlia- 
ment affembled,  found  our  felves  obliged  (tho* 
with  great  unwillingnefs)  to  make  an  humble  repre- 
fentation to  your  Majefty,  on  the  i8th  of  January 
laft,  of  the  injuftice  done  to  us  by  the  Houfe  of  Com- 
Z  4  mons. 
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mons,  and  it  is  with  the  utmoft  reluflancy  we  are 
brought  to  give  your  Majefty  a  fecond  trouble  upon 
the  hke  unhappy  occafion.     This  appears  by  our 
fiience  after  the  addrefs  of  the  Houfe  of  Commons 
prefented  to  your  Majefcy  the  2  i(l  of  February  ;  for 
though  that  paper  be  in  effect  but  one  continued  mif- 
reprefentation  of  our  words  and  our  proceedings, 
yet  we  thought  our  felves  fecure  in  your  Majefty's 
great  judgment,    which  would   difcern   where  the 
truth  lay,  through  all  the  colours  made  ufe  of  to 
difguile  it.     And  we  were  willing  to  hope,   that  a 
moderation,  which  was  fo  little  deferved,  could  not 
but  have  a  good  effed  upon  the  Houfe  of  Commons. 
But  the  votes  of  the  29th  of  February^  which  they 
laid  before  your  Majefty,  have  convinced  us  of  our 
iTjiilake,  and  made  it  impoffible  for  us  to  flatter  our 
felves  longer  with  any  fuch  expedadon  :  They  con- 
tinue to  miireprefent  our  proceedings,  and  to  follicit 
the  throne  againft  us,  and  thereby  put  us  upon  an 
abfolute  neceffity  of  doing  our  felves  juftice,  in  lay- 
ing  a    true  ftate  of  things   before  your   Majefty. 
When  we  obferve,  that  the  firft  addrefs  of  the  houfe 
of  Commons,  was  ordered  the  next  day  after  ween- 
tred  upon  the  examination  o^  Boucher',  that  on  the 
3d  of  Feb,  when  we  appointed  a  day  for  taking  the 
papers  relating  to  the  confpiracy  into  confideration, 
the  Houfe  of  Commons  appointed  a  Committee  to 
draw  up  the  addrels  againft  us,  prefented  to  your 
Majefty  on  the  21ft,  which  was  the  day  our  Com- 
inittee  reported  Kei/hh  examination  ;  and  that  their 
votes  of  the  29th  came  from  a  Committee  appointed 
to  confider  of  the  papers  communicated   to  them, 
the  fame  day  we  made  our  addrels  to  your  Majefty, 
t)  iiTue  out  a  proclamation,  for  encouraging  the  dif- 
covcry  of  the  cypher  of  the  gibberifti  letters  (though 
they  had  made  a  compHment  to  your  Majefty  on 
their  reading  thofe  papers,  and  had  laid  afide  all 
thoughts  of  them  for  three  weeks  together)  we  can- 
pot  without  great  concern  reficc!^  upon  the  unfea- 

fonablenefs 
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ibnablenefs  of  theie  applications ;  what  can  be  more 
likely  to  prevent  the  difcovery  of  this  dangerous 
confpiracy,  than  a  (^ifagreement  among  thole  who 
fiiould  unite  their  endeavours  in  afTifting  your  Ma- 
jelty  to  fearch  to  the  bottom  of  it  ?  What  can  more 
encourage  offenders  to  an  obft inate  filence,  than  the 
profped  of  having  the  examination  interrupted  by 
an  unhappy  breach  between  the  two  houfes  ?  And 
what  can  give  greater  fecurity  to  yonr  Majefty's 
enemies,  than  to  fee  a  foundation  laid  for  luch 
difputes,  as  will  for  ever  put  an  end  to  all  parlia- 
mentary enquiries  into  their  defigns  ?  The  Gende- 
men  of  the  Houfe  of  Commons  have  carried  this 
point  fo  far,  that  rather  than  fuffcr  us  to  proceed 
quiedy  in  fearching  into  the  bottom  of  this  dange- 
rous confpiracy,  they  do  not  only  refledl  on  us,  but  de- 
part from  their  pretences  of  refpe6l  to  your  Majefty, 
and  cenfure  your  condu6l  in  aflifting  our  exami- 
nation, as  if  you  had  thereby  done  an  injury  to  your 
prerogative.  We  are  therefore  obliged  in  duty  to 
your  Majefty,  as  well  as  juftice  to  our  felves, 
farther  to  explain  the  grounds  on  which  we  have 
adled,  and  to  produce  precedents  to  fhew,  we  have 
done  nothing  unwarranted  by  the  pra6lice  of  our 
anceftors. 

W^e  cannot  but  obferve  how  the  Houfe  of  Com.- 
mons  have  varied  their  ftyle ;  in  their  firft  addrels, 
they  diredly  charged  the  Lords  with  wrefting  pri- 
foners  out  of  your  Majefty's  hands  •,  in  their  fecond 
paper,  they  fay  only,  we  feem  to  exclude  your  Ma- 
jefty from  any  power  over  the  prilbners  -,  but  the 
charge  is  alike  unjuft  in  both. 

They  continue  to  compltiin  of  two  of  our  orders, 
one  of  v/hich  they  fay  was  to  remove  your  Majefty's 
prifoners  out  of  your  cuftody  into  our  own ;  and 
the  other  to  commit  their  examination  folely  to  a 
Committee  of  feven  Lords  cholen  and  appointed  by 
pur  felves. 

2 

We 
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We  know  not  by  whom  a  Committee  of  the 
Lords  can  be  chofen,  but  by  the  Houfe  of  Lords; 
nor  can- ther^bQ: any  thing  mofe  ParHamentary,  and 
more  proper  for  the  difpatch  and  fecrecy  of  an  exa- 
mination, than  referring  it  to  a  Committee. 

This  was  praftifed  by  both  Houfes  of  Parliament 
in  the  year  1678,  and  1679,  nor  was  it  objefted  to 
either,  that  they  took  the  examinations  iolely  to 
themlelves :  Tho^  the  Committee  of  the  Houfe  of 
Commons  was,  in  the  ftyle  of  their  0¥/n  books,  a 
Committee  of  lecrecy. 

.  The  Lords,  the  Commons,  and  the  Privy-Council 
had  that  plot  under  examination  at  the  fame  time, 
yet  there  were  no  interfering  of  jurifdictions  •,  the  pa- 
pers and  the  witnefies  were  conveyed  to  one  another 
as  there  was  occafion,  without  any  difputes ;  none 
of  them  flopped  or  delayed  the  inquiries  of  anothers, 
but  concurred  in  promocing  them. 

We  might  liaveexpedted,  that  when  the  Houfe  of 
Commons  charged  us  a  fecond  time  with  violating 
your  royal  prerogative,  and  the  known  laws  of  the 
land,  they  would  have  fpecified  what  branch  of  the 
prerogadve  we  had  infringed,  or  what  law,  ilatute 
or  ulage  we  had  broken ;  whenever  they  think  fit  to 
be  more  particular  in  the  charge,  we  Ihall  be  very 
ready  v/ith  our  anfvvers. 

We  fliall  always  contend  with  the  Houfe  of  Com- 
mons in  zeal  for  your  Majeffy's  honour  and  fafety ; 
But  we  fhall  never  pretend  to  be  meritorious  in  giv- 
ing up  what  we  know  to  be  the  right  of  Parlia- 
ments :  And  we  are  fure  your  Majeity  underflands 
and  loves  the  conftitution  of  the  Englijh  govern- 
ment too  well,  to  approve  of  iuch  a  prefent :  And 
therefore  we  muft  again  beg  leave  to  infift  on  our 
former  reprefentation,  as  well  founded  in  every  par- 
ticular. 

We  have  no  caufe  to  be  forry  to  hear  it  .has  been 
fo  univerfally  well  received,  fince  we  are  fure  it 
cannot  but  be  for  your  Mayfly's  fervice,  as  well 

as 
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as  a  full  jullilkation  of  our  fclves.  We  were  very 
careful  that  there  lliouUl  be  no  harihnefs  in  any 
exprellions  of  our  reprefentation  •,  but  if  they  com- 
plain of  realbning  they  cannot  anfwer,  or  arc  un- 
caly  to  hear  truths  they  cannot  deny,  it  is  not  our 
fault. 

The  Houfe  of  Commons  were  certainly  in  the 
right,  in  not  producing  the  precedents,  which  they 
(ay  they  have,  of  ill  language  that  has  pafTed  be- 
tween the  two  houle,  becaulc  it  could  not  have  been 
agreeable  to  your  Majetly. 

We  muft  own  we  never  fearched  our  books  for 
that  purpofe  ;  and  we  believe  that  if  ever  the  Com- 
mons uied  the  like  before,  our  anceftors  thought  it 
unbecoming  them  to  return  it ;  and  we  think  it  moft 
proper  to  be  forgotten. 

We  cannot  think  that  any  expreflions  (by  what- 
ever zeal  infpired)  that  are  not  luitable  to  the  de- 
cency which  is  due  from  one  Houfe  of  Parliament 
to  another,  can  fliew  a  refped  to  your  Majefty,  or 
add  any  force  to  their  arguments. 

We  do  not  comprehend  what  is  meant  by  their 
faying,  we  did  appropriate  to  the  Houfe  of  Lords 
only,  the  name  of  a  Parliament.  There  is  no  foun- 
dation for  that  charge  in  any  word  of  our  reprefen- 
tation ;  nor  was  there  any  occalion  for  fuch  an  al- 
fertion  in  the  controverfy  between  us :  Both  houfes 
are  alike  interefted  in  the  point  we  maintain.  We  are 
fure  the  Houfe  of  Commons  have  claimed  and  exer- 
cifed  fuch  a  power  of  examination  and  commitment 
as  the  Lords  infift  upon  -,  and  we  are  well  alTured, 
that  on  proper  occafions  every  future  Houfe  of  Com- 
mons will  do  the  like  again  :  So  that  let  the  Gentle- 
men of  the  prefent  Houfe  of  Commons  be  as  liberal  as 
they  pleafe  in  renouncing  their  own  right,  and  as 
much  difpleafed  as  they  think  fit  with  the  Houfe  of 
Lords  for  not  following  their  example,  we  have  this 
comfort,  that  your  Majefty  is  too  equitable  to  think 
^mifs  of  us  for  defending  our  parliamentary  rights, 

and 
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and  we  are  fure  of  having  every  Houfe  of  Commons 
that  fhall  fit  hereafter,  of  our  fide,  as  well  as  every 
Englijhman  who  values  the  conllitution  of  his 
country. 

There  is  no  pafTage  in  our  hiftory  more  notorious, 
than  that  the  pretended  Houfe  of  Commons  in  the 
year  1648,  when  they  could  not  prevail  with  the 
Houfe  of  Lords,  then  fitting,  to  join  with  them  in 
the  intended  murder  of  their  King,  took  upon  them 
firft  to  abolifh  the  Houfe  of  Lords  by  a  vote,  and 
then  to  proceed  to  do  that  execrable  fad  by  them- 
felves. 

It  is  not  therefore  to  be  imagined  what  the  Houle 
of  Commons  can  mean,  by  laying,  that  alTembly 
was  compofed  of  members  of  both  houfes.  If  all 
other  proof  of  the  contrary  \^s  wandng,  yet  the 
telHmony  of  that  blefTed.^  though  unfortunate  King, 
is  abundandy  fufficient,  who  made  it  one  of  his  ex- 
ceptions to  that  deteftable  court  at  his  trial. 
.  We  can  never  call  to  mind  that  fa6l  without  hor- 
ror, and  yet  we  are  obliged  by  law  to  commemo- 
rate it  every  year ;  and  furely  it  can  never  be  men- 
tioned  more  ufefully  than  upon  fuch  an  occafion, 
when  the  ftrange  ufage  of  one  Houfe  of  Parliament 
by  another,  makes  it  impoflible  not  to  reflecl  on  the 
^mferable  confequences,  that  have  formerly  followed 
.from  fuch  diffc:rences. 

When  the  Gentlemen  of  the  Houfe  of  Commons 
a6t  according  to  the  meafures  taken  in  thofe  times, 
they  ought  not  to  be  offended  if  they  areremembred 
by  the  Lords.  If  they  will  take  upon  themfelves,  to 
ilop  the  iffuing  out  your  Majefty's  writs  for  filling 
up  their  houfe,  and  that  in  feveral  places,  and  for  a 
long  time,  whereby  they  make  themfelves  an  im- 
periecl  reprefentation,  which  is  a  wound  to  the  con- 
llitution, a  wrong  to  the  boroughs  who  have  a  le- 
gal right  to  fend  reprefentatives,  and  an  injuftice 
to  your  Majefty,  who  has  an  undoubted  dde  to 
ihe  fervice  and  attendance  of  all  the  members ;  can 

they 
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they  wonder,  or  ought  they  to  complain,  if  we  pre- 
fume  to  tell  your  Majefty,  that  very  few  things  were 
Icfs  excufible  in  that  unhappy  Houle  of  Commons, 
than  their  refufing  to  fill  up  their  body,  and  com- 
pleat  the  reprelentation. 

Thefe  beginnings  are  very  dangerous :  It  is  not 
eafy  to  forefee  how  far  fuch  a  practice  may  be  carri- 
ed, or  what  effeds  it  may  have  upon  the  boroughs 
that  fufFer  the  prefent  wrong,  or  upon  others  who 
may  apprehend  the  like  ufage  ;  and  who  can  fliy, 
but  in  aftertimes  an  ill  Prince  may  take  advantage 
of  fuch  precedents,  and  think  himfelf  juilified  in 
withholding  his  writs  from  fome,  by  as  good  law  as 
the  Commons  can  fhew,  for  pretending  to  flop  them 
from  ifiTuing  to  others  ? 

The  Commons  have  made  three  addrefTes  to 
your  Majefly  upon  this  occafion,  yet  have  not  flated 
the  matter  in  difpute  fairly  in  any  one  of  them.  The 
p'ain  mjjtter  of  fad:  is  this  \  Boucher^  Ogilb\\  &c.  be- 
ing feized  by  the  cuftom-houfe  Officers  on  the  coaft 
of  Sujfex^  as  they  landed  from  France^  were  fent  for 
to  be  brought  to  town  by  MefTengers  *,  the  L>ords 
having  refolved  to  examine  thefe  perfons  themfelves, 
ordered  the  Mellengers  to  bring  tliem  to  the  houfe, 
and  committed  them  to  the  black- rod,  in  order  to 
their  examination.  The  queftion  is,  whether  this 
proceeding  of  the  Houfe  of  Lords  was  a  breach  of 
any  law,  or  contrary  to  the  cuftom  of  Parliament  ? 
We  aflerted  it  was  not,  and  as  we  humbly  appre- 
hend, we  proved  our  afTertion,  by  undeniable  rea'- 
fons,  and  we  afTured  your  Majefty  we  could  juftify 
it  by  precedents. 

It  appears  by  our  records,  that  we  have  at  all 
times,  when  we  thought  it  expedient  for  the  pub- 
lick  good,  not  only  taken  prifoners  out  of  the  cu- 
Ifody  of  Meflcngers  (which  is  but  a  tLnnporary  con- 
finement in  order  to  the  examining  perfons,  or  while 
they  are  under  examination)  but  taken  them  out  of 
any  other  cuftody,  and  put  them  fomctimes  into  the 

cuilody 
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cullody  of  your  Majefty's  Officers  attending  the 
Houfe  of  Peers,  Ibmetimes  removed  them  from  one 
prifon  to  another,  as  the  houfe  thought  mod  fafe 
and  proper  for  their  examination. 

Perlbns  condemned  and  under  fjntence  of  death, 
may  be  mofl  properly  called  the  prifoners  of  the 
ci'own,  when  their  lives  and  eftates,  as  well  as  li- 
berties are  entirely  at  mercy ;  yet  the  Houfe  of  Lords 
lent  for  feveral  in  thofe  circumftances  from  the 
larthefl  parts  of  England  to  be  examined. 

We  could  produce  precedents  in  all  times,  when 
any  thing  of  this  nature  has  been  before  the  houfe  j 
the  mod  ancient  records  furnifning  the  clearefl:  and 
mod  frequent  inftances  of  the  jurifdiction  of  the 
Lords,  in  examining,  trying,  and  puniiliing  all  great 
offenders. 

But  we  fhall  at  prefent  confine  our  lelves  to  the 
proceedings  in  relpedt  to  the  popifh  plot,  in  the 
reign  of  your  Majelly's  royal  uncle,  (except  in 
fome  few  iniiances  in  both  ho\ifes,  as  well  before  as 
after  that  time)  not  only  becaufe  that  w\as  the  lad 
confpiracv  that  fell  under  a  parliamentary  examina- 
tion ;  but  becaufe  both  Houles  of  Parliament  entred 
into  the  enquiry  with  equal  zeal. 

And  we  beg  leave  to  annex  to  this  our  humble 
addrefs,  fome  extradls  of  the  proceedings  of  both 
houfes  in  that  enquiry. 

We  dedre  to  obferve,  that  though  the  King  men- 
.  *  tioned  that  plot  In  his  fpcech,  at  the  opening  of  the 
feflion  ;  yet  he  was  h  far  from  communicating  the 
particulars  to  the  Parliament,  or  dedring  them  to 
look  into  it,  that  he  direcfly  told  them,  he  would 
leave  that  matter  to  the  law. 

He  was  not  very  defirous  of  having  the  Parliament 
meddle  with  that  enquiry,  and  therefore  'tis  reafoii- 
ablc  to  fuppofe,  he  would  not  have  been  dlent,  if 
their  proceedings  had  been  a  violation  of  the  prero- 
gative, and  the  known  laws  of  the  land. 

We 
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We  beg  leave  to  make  this  fingle  remark,  on  fuch 
of  the  precedents  as  relate  to  the  removal  of  the 
popifh  priells  after  fentence  of  condemnation,  that 
this  was  taken  notice  o[  by  the  Commons,  and  fe- 
veral  meirages  pafTed  between  the  two  lioufes  about 
them  :  The  Commons  were  earned  that  they  fliould 
be  executed,  and  infilled  to  have  them  fcnt  back  to 
the  feveral  priibns  for  that  purpofe  ;  but  they  nev  er 
pretended  to  deny  that  the  Lords  had  power  to  fend 
tor  them,  or  change  the  cuftody. 

The  Commons  in  their  fecond  addrcfs  pretend  to 
have  been  fenfibly  affeftcd,  and  provoked  to  their 
harfh  treatment  of  the  Lords,  by  what  paflld  in  the 
Lords  houle  the  29th  of  January^  which  was  almoft 
fix  weeks  after  their  addrefs  was  prefented. 

It  looks  as  if  they  wanted  re?.lbns  to  juRify  the 
ordering  that  addreis,  when  they  are  forced  to  de- 
fend it  by  arguments  drawn  from  facb  wdiich  hap- 
pened fo  long  after. 

If  the  Commons  had  confidered  our  addrefs  of  the 
29  th  of  January^  or  15  th  of  February^  they  would 
have  found  in  them  no  contradidions,  or  counter- 
orders  to  your  Majelty,  with  which  they  charge  us. 
We  were  informed  of  Icveral  papers  that  had  not  been 
communicated  to  us  •,  thofe  we  defired,  and  we  re- 
ceived them  by  your  Majefty's  command  •,  and  have, 
v;e  hope,  made  ufe  of  them  for  your  Majefty's  fer- 
vice  and  the  publick  lafety.  We  have  had  the  hap- 
pinefs  that  our  zeal  has  been  more  than  once  ap- 
proved by  your  Majefly :  And  we  leave  the  Com- 
mons to  juftify  their  own  coldnefs  and  indifference 
in  a  point  of  fuch  high  concern. 

If  we  look  back  on  the  fteps  the  Commons  have 
made  in  this  whole  matter,  they  are  fuch  as  will 
hardly  be  believed  hereafter :  And  we  can  dcfire  no- 
thing more  for  our  juffifi cation,  than  that  our  pro- 
ceedings and  theirs  may  be  prepared. 

W^hcn 
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When  the  papers  relating  to  this  confpiracy  were 
laid  before  them,  they  contented  themfelves  with 
reading  them,  and  without  offering  any  advice  or 
affiftance,  gave  your  Majefly  thanks  for  laying 
the  papers  before  them,  and  expreffed  their  fatil- 
fadion  in  your  Majefty's  wife  condud  and  great 
care  of  your  people.  This  was  certainly  juftly  due 
to  your  Majefty^s  prudent  adminiilrationy  but  was 
not  all  that  might  have  been  expected  from  a  houfe 
of  Commons,  v/hen  your  Majefty  had  laid  before 
them  the  account  of  fuch  a  dangerous  confpiracy. 

Thus  the  matter  relied  for  feveral  weeks  ;  and 
when  at  laft  the  Houfe  of  Commons  thought  fit  to 
take  up  a  fecond  time  the  confideration  of  thofe  pa- 
pers, inftead  of  doing  what  we  hoped,  and  the 
kingdom  expedled  from  them,  all  they  did  was  to 
find  new  caufe  of  difpleafure  againft  the  Lords,  to 
complain  of  what  your  Majefty  had  done,  to  fol- 
licit  you  to  re-alTume  the  juft  exercife  of  your  pre- 
rogative, and  to  defire  you  to  ftop  our  proceedings, 
as  of  dangerous  confequence,  and  what  might  tend 
to  the  fubverfion  of  the  government. 

This  condud  feems  very  unaccountable  :  And 
when  they  had  not  thought  fit  to  pals  any  judgment 
on  the  confpiracy,  'tis  hard  that  the  enquiry  into  it 
Ihould  be  fo  feverely  cenfured. 

The  Commons  confine  what  we  fpoke  in  general 
terms,  of  the  fatal  confequences  that  have  happened 
in  moft  countries  in  Europe^  from  the  unhappy  dif- 
ferences that  have  arifen  between  the  eftates  of  the  fe- 
veral kingdoms,  to  the  inftance  of  one  country  t 
The  oblervation  was  general,  and  the  overthrow  of 
the  liberties  of  moft  of  our  neighbours  fprung  from 
this  root. 

But  we  are  furprlzed,  that  the  Houfe  of  Commons 
Ihould  fingle  out  that  inftance  of  a  revolution  in  a 
neighbouring  country,  where  the  Clergy  and  the 
Commons  were  prevailed  upon  by  the  management 
of  the  court,  to  carry   dieir  refentments  againft  the 

Lords 
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LorHs  fo  far,  that  they  delivered  up  the  authority  of 
the  Lords,  the  fieedoni  of  the  people,  and  made  a 
total  alteration  of  the  governnienr. 

We  cannot  imagine  what  is  meant  by  calling  this 
treachery  of  the  Commons  and  Clergy,  in  betray- 
ing the  liberties  of  their  country,  their  uniting  in 
the  publick  defence ;  nor  can  we  conceive,  how  this 
comes  to  be  mentioned  on  this  occafion  :  We  hope 
there  is  no  danger  of  fuch  union  amongft  us  tor 
fuch  purpofes  -,  and  we  think  your  Majefty  and 
your  people  are  equally  concerned  in  this  infi- 
nuation. 

*Tis  wonderful  that  the  Commons  fhould  magnify 
their  own  care  in  examining  our  journals,  refied  on 
us  for  not  looking  into  our  own  books,  and  at  the 
fiime  time  cite  two  precedents,  in  which  they  are  en- 
tirely miflaken,  and  which  prove  the  diredl  contrary 
to  what  is  inferred  from  them. 

The  Lords  in  their  reprefentation  affirm,  that  the 
Commons  by  appealing  directly  to  the  throne 
againft  the  Houfe  of  Lords,  and  charging  them 
with  attempts  of  the  higheil  nature,  without  firfl 
afking  a  conference,  had  done  a  thing  unprecedent- 
ed. The  Commons  to  prove  the  contrary,  cite  the 
addrefs  prefented  to  your  Majefty  on  behalf  of  the 
Bifhop  of  U^orcefter^  and  the  addrefs  of  the  Lords  to 
the  late  King  on  behalf  of  four  Lords  named  in 
their  addrels.  We  crave  leave  to  fiate  thole  two 
cafes.  The  Commons  had  cenfured  the  Bifhop  of 
tVorcefter  without  giving  him  any  opportunity  of 
being  heard :  They  had  voted  him  unchriftian, 
which  farely  is  afperfing  the  innocent  without  pofTi- 
bility  of  reparation,  as  well  as  it  was  condemning 
him  without  a  trial,  and  made  an  addrefs  to  your 
Majefty  to  remove  him  from  being  Ahnoner.  This 
proceeding  feemed  very  extraordinary  with  refped 
to  your  Majefty;  and  very  unparliamentary  with 
refpedl  to  the  Houfe  of  I^ords,  of  which  the  Bifliop 
Was  a  member,   and   yet  no  notice  was  taken  of 

Vol.  IV.  A  a  them: 
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tliem :  Upon  this  the  Lords  made  an  application  to 
your  Majefty  on  behalf  of  the  reverend  prelate,, 
that  he  might  not  fuffer  in  your  Majefly's  opi- 
nion, before  he  had  an  opportunity  of  making  his 
defence. 

The  cafe  of  the  four  Lords  was  this ;  the  Com- 
mons having  at  the  bar  of  the  Houfe  of  Lords 
impeached  them  for  high  crimes  and  mifdemeanors,. 
the  next  day  made  an  addrefs  to  the  late  King  to  re- 
move them  from  his  prefence  and  councils  for  ever: 
The  Houfe  of  Lords  thought  this  an  attempt  of  the 
higheft  nature  upon  their  judicature,  that  while  the 
eaufes  were  depending  before  them  in  Parliament, 
the  Commons  fliould  quit  the  part  they  had  taken  of 
accufers,  and  pretend  to  be  the  Judges  themfelves^ 
and  follicit  the  King  to  put  their  fentence  in  execu- 
tion immediately.  But  yet  they  proceeded  toad  with 
fuch  a  moderation  as  was  fcarce  to  be  juftified  j  they 
forbore  expoftulating  with  the  Commons,  much  lefe 
did  they  appeal  to  the  throne  againft  them,  they  only 
defired  the  King  not  to  pafs  any  cenfure  upon  them 
before  they  were  tried  j  they  took  no  notice  that  the 
Commons  had  made  any  addrefs,  and  only  endea- 
t^oured  to  prevent  the  injuilice  and  oppreflion  which 
might  have  been  done  to  their  own  members,  and 
the  affront  offered  to  their  judicature,  without  mak- 
ing the  leaft  refledion  on  this  proceeding ;  and  they 
had  no  other  way  of  adting,  for  no  conference  could 
have  prevented  the  imprefTion  that  might  have  been 
made  on  the  King  by  fuch  an  application  of  the 
Commons. 

Befides,  in  both  thefe  cafes  the  Commons  were  the 
aggreffors  j  the  firll  applied  to  the  throne,  and  made 
it  neceffary  for  the  Lords  to  follow  them.  Thus  far 
thefe  inftances  may  be  of  ufe,  to  fhew  by  what 
fteps  tlie  Commons  rofe  to  this  way  of  addrelTing 
againft  the  Houfe  of  Lords ;  they  began  thefe  at- 
tempts in  the  cafe  of  particular  Lords,  which  now 

they 
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they  put  in  pradlice  againft  the  whole  body  of  the 
Peers. 

The  Lords  will  think  themfelves  concerned  in  all 
times,  to  oblerve  and  maintain  the  laws  and  uHigc  of 
Parhaments  in  impeachments,  and  this  they  did 
with  all  poflible  exadnefs  upon  the  occafion  of  the 
impeachments  of  thofe  four  Lords  j  but  they  could 
not  judge  it  reafonable  to  let  the  accufers  fliare  with 
them  in  their  judicature.  And  if  the  Commons  in 
times  to  come  ihall  fo  far  forget  themfelves,  as  to 
endeavour  to  blaft  men*s  reputation,  by  exhibit- 
ing articles,  when  they  are  not  able  or  prepared  to 
maintain  their  charge,  the  Lords  will  always  look 
upon  themfelves  as  bound  to  do  equal  jufbice,  and 
difcharge  the  innocent.  Nothing  can  truly  leflen  or 
weaken  the  force  and  awe  of  impeachments,  but  a 
partial  ufe  of  them  :  While  they  continue  to  be  the 
equal  inftruments  of  publick  juftice,  they  will  have 
their  weight  in  all  places  j  but  if  once  they  are  made 
life  of  to  defame  men  only,  without  thoughts  of 
bringing  them  to  trial,  impeachments  will  lofe  their 
terror,  and  the  Houfe  of  Commons  will  notencreafe 
their  honour  or  authority :  And  if  in  that  cafe  the 
Houfe  of  Lords  could  not  do  juftice  to  the  ac- 
cufed,  they  would  be  the  only  judicature  which 
had  the  unhappy  power  of  condemning,  but  not  of 
acquitting. 

The  Lords  are  far  from  pretending  to  be  thefole 
examiners  of  confpiracies,  if  the  Commons 
will  do  their  duty  in  concerning  themfelves  for 
the  publick  fafety  •,  but  if  they  will  fhew  fo  little 
zeal  as  the  Gentlemen  of  this  Houfe  of  Commons 
have  done ;  if  when  they  are  told  of  confpiracies 
from  the  throne,  they  will  concern  themfelves  fo 
little  as  to  leave  the  enquiry  to  others,  the  Lords 
muft  of  confequence  be  the  fole  enquirers,  or  elfe 
Parliaments  muft  be  totally  excluded  from  fuch 
examinations. 
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The  Commons  in  their  fecond  addrefs  complain, 
that  they  are  accufed  moft  unjuftly  of  exciting  and 
earneflly  defiring  your  Majefty  to  exert  your  prero- 
gative againft  the  Houfe  of  Lords.  The  words 
of  their  firft  addrefs  are  fo  plain,  that  no  other  con- 
flrudion  could  be  reafonably  put  upon  them,  and 
we  are  now  very  fure  we  did  not  miftake  their  mean- 
ing, fince  in  the  votes  which  they  have  laid  before 
your  Majefty,  they  have  thought  fit  to  explain  them- 
felves,  and  in  dired  terms  defire  your  Majefty  to 
re-alTume  the  juft  exercife  of  your  prerogative,,  and 
take  to  your  felf  the  examination  of  the  matters,  re- 
lating  to  the  confpiracy. 

There  needs  no  wrefting  or  ftraining  thefe  words, 
to  juftify  the  interpretation  we  made  of  their  firft  ad- 
drefs, and  furely  they  had  forgot  what  they  faid  in 
their  lecond^  when  they  came  to  pafs  thofe  votes, 
by  which  the  fincerity  of  their  profeflions,  when 
th  :y  pretend  to  defire  that  the  remembrance  of  thofe 
unhappy  differences  may  be  blotted  out,  does  beft 
appear.  But  we  are  ftill  at  a  lofs  to  know  what 
they  truly  mean  by  your  Majefty's  re-affuming  your 
juft  prerogative. 

Your  Majefty  was  pleafed  to  lay  the  papers  relat- 
ing to  the  confpiracy  before  us,  and  you  have  given 
your  royal  approbation  to  the  method  in  which  we 
had  put  the  examination :  And  it  feems  a  ftrange 
averfenefs  to  parliamentary  enquiries,  that  they 
would  not  leave  it  pofTible,  even  with  the  concur- 
rence of  the  crown,  for  either  Houfe  of  Parliament 
to  enquire  into  conlpiracies ;  tho'  at  the  fame  time 
we  muft  freely  own,  that  if  this  power  be  not  lodg- 
ed in  us  by  the  conftitution,  it  ought  not,  nor,  in- 
deed, cannot  be  given  and  delegated  by  the  crown. 

Moft  gracious  Sovereign^ 
We  humbly  afl<  pardon  for  having  detained  you 
fo  long,  upon  a  fubjed  which  cannot  but  be  difagree- 
able  to  your  Majefty. 
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We  beg  leave  to  conclude,  with  exprefllng  the  juft 
fenfe  .we  have  ot  that  virtuous  and  truly  royal  mo- 
deration, which  your  Majefty  has  fhewn  upon  this 
occaiion,  in  not  fuffering  your  felf  to  be  prevailed 
upon,  to  do  any  thing  to  the  prejudice  of  the 
conftitution,  from  whatfoever  hands  the  invitation 
comes.  It  fhall  be  our  daily  prayers  to  Almighty 
God,  that  he  will  long  preferve  and  profper  your 
Majefty  for  the  good  of  this  kingdom ;  and  that 
your  reign  may  be  as  glorious  all  the  world  .over, 
as  it  is  happy  to  all  your  people. 

Her  Majefty's  mofl  gracious  anfwer  to  the  repre- 
fentation,  or  addrefs,  runs  thus: 


/ 


My  Lords, 

Hope  ?wfie  of  my  fuhjeEls  have  any  defire  to  leJJ'tn^''''^' 
my  prerogative^  fince  I  have  no  thought  of  snaking  ^"  ^^ "' 
life  of  it,  but  for  their  protection  and  advantage. 
I  look  upon  it  as  a  great  misfortune^  when  any  mif- 
underfiandings  happen  between  the  two  Houfes  of  Par- 
liament,  which  cannot  he  without  fo  much  prejudice  to 
the  publick^  that  I  fhall  never  omit  any  thing  in   my 
power  to  prevent  the  occafions  of  them. 

PRECEDENTS    out    of    the 

Journals  of  the  Hottfe  of  LO  RD  S. 

2  die  Maii^   ^^75* 

A  paper  was  prefented  to  the  houfe,  being  exa- 
minations taken  by  fome  Juflices  of  the  peace  in  the 
county  of  Surrey,  concerning  fome  blafphemous 
fpeeches  fpoken  by  John  Taylor,  now  a  prifoner  at 
the  goal  at  Guilford,  which  paper  being  read,  the 
houfe  ordered  as  follows,  viz, 

A  a  3  Ordered^ 
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Ordered^ 
That  the  Serjeant  at  Arms  bring  in  fafe  cuflody  to 
the  bar  of  this  houfe,  on  Friday  next,  at  ten  of  the 
clock  in  the  forenoon,  the  body  of  the  faid  John 
"Taylor, 

Die  Lun<e  21   Oofohris^  1678. 

His  Majefty  acquaints  the  Lords  and  Commons 
with  a  plot  againft  his  perfon,  in  a  fpeech,  part  of 
which  fpeech,  fo  far  as  relates  to  the  plot,  follows, 
in  h^c  verba : 

'  I  now  intend  to  acquaint  you,  (as  I  fhall  always 
'  do  with  any  thing  that  concerns  me,)  that  I  ha^e 
'  been  informed  of  a  defign  againft:  my  perfon  by 
^  the  Jefuits;  of  which  I  fhall  forbear  my  opinion, 

*  left  I  may  feem  to  fay  too  much,  or  too  little,  but 
'  I  will  leave  the  matter  to  the  law  ^  and,  in  the  mean 
'  time,   will  take  as  much  care  as  I  can,  to  prevent 

*  all  manner  of  practices  by  that  fort  of  men,  and 
^  of  others  too,  who  have  been  tampering  in  a  high 
^  degree  by  foreigners,  and  contriving  how  to  intro- 
^  duce  popery  among  us. 

"Whereupon  the  houfe  made  the  following  addrefs. 

*  We  your  Majefliy's  mofl:  dutiful  and  loyal  fub- 
^  jeds,  the  Lords  fpiritual  and  temporal  in  Parlia- 

*  ment  afifembled,  having  been  acquainted  by  your 
'  Majefty,  that  there  is  information  given  of  a  hor- 

*  rible  defign  againft  your  Majefty's  lacred  life, 
^  (which  God  long  preferve)  are  humble  fuitors  to 
'  your  Majefty,  that  you  would  vouchfafe  to  com- 
'  municate  to  us  (as  far  as  your  Majefty  fhall  think 

*  fit)  fuch  papers  as  have  any  tendency  to  the  dif- 
■  covery  thereof,  or  of  any  other  defign  againft  the 
^  proteftant  religion,  as  it  is  now  eftablifhed  in  the 
'  church  of  England,  that  we  may  ufe  our  utmoft 

'  endeavour^ 
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'  endeavours  to  ferve  your  Majefty,  according  to  our 
'  bounden  duty  and  allegiance. 

23  Ocfohris^   1678. 

The  papers  concerning  the  plot  were  delivered  to 
the  deputy  Clerk  of  the  Parliaments,  by  one  of  the 
Clerks  of  the  Council. 

Lords  Committees  were  appointed  to  confider  of 
the  papers  tranfmitted  from  the  Council  by  his  Ma- 
jefty's  diredions,  concerning  the  difcovery  of  the 
horrid  defign  againft  his  Majefty's  facred  perfon,  or 
of  any  other  defign  againft  his  Majefty,  or  his  king- 
dom, by  introducing  popery,  whole  Lordfhips  have 
power  to  fend  for  perfons,  papers,  and  records,  as 
they  fhall  fee  caufe. 

30  O^ohris^   16780 

Ordered^ 
That  Nathayiiel  Thomfon^  who  is  now  in  the  cufto- 
dy  of  William  Sorocold^  for  printing  popilh  books 
for  James  Thomfon^  fhall  fland  committed  to  the 
prilbn  of  the  Gate-houfe^  at  We^imin^er^  during  the 
pleafure  of  this  houfe. 

31  Ociohris^  1678. 

Ordered^ 
That  the  Lords  with  white  ftaves  do  attend  his 
Majefty,  humbly  to  defire  him  from  this  houfe^ 
that  the  papers  of  Mr.  IVhitehread  and  Mr.  MichOy,_ 
which  have  been  read  at  the  Council-table,  may  be, 
by  his  Majefly's  command,  brought  before  the 
Committee  to  examine  papers,  relating  to  the  horrid 
defign  againft  his  Majefty  \  and  alfo  that  the  Clerks 
of  the  Council  may  bring  the  minutes,  taken  by  them, 
upon  the  examination  of  Titiis  Oates^  and  others, 
i)efore  the  Council^  concerning  this  matter. 

A  a  4  4  NovembriS:, 


3S9 
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4  Novemhris^   1678. 

Ordered^ 
That  the  Lords  Committees  appointed  to  exa- 
mine the  Lords  who  are  prifoners  in  the  Tower  of 
London^  for  treafon,  fhall  alfb  examine  fuch  other 
perfons,  who  are  now  prifoners  in  the  Tower  for 
treafon,  as  their  Lordfhips  fhall  think  fit,  and  alfo 
Sir  Ellis  Lsighton^  now  prifoner  in  Newgate  \  and 
that  the  Lord  Chief  Juilice  of  England ^o  aflift  their 
Lordfhips  at  fuch  times  as  they  fhall  appoint  *,  and 
that  one  of  the  Clerks  of  the  Privy-council  do  at- 
tend their  Lordfhips. 

8  Novemhris^    1^78. 

Ordered^ 
That  the  Lords,  with  white  ilaves,  do  attend  \\i% 
Majefty,  humbly  to  defire  from  this  houfe,  that  the 
letter  of  Mr,  Coleman,  of  the  2()th  of  September, 
1675,  to  father  Le  Chefe,  and  another  of  his  to  fa- 
ther^ Le  Chefe,  wherein  he  owns  the  fending  the  faid 
letter^  and  Monfieur  Le  Chefe'5  letter^  whcrehy  he 
owns  the  receipt  thereof^  which  have  not  been  read  in 
this  houfe^  may^  by  his  Majefifs  order  ^  he  brought  hi- 
ther. 

The  Lord  Treafurer  reported  his  Majefty's  an- 
fwer, 

That  his  Majefty  will  give  order^  that  the  faid 
letters  fhall  he  brought  to  this  houfe ^  as  foon  as  may 
he. 

18  Novembris,  1678. 

Ordered, 
That  Edward  Coleman,  now  a  prifoner  in  New- 
gate for  treafon,  be  brought  by  the  Keeper  of  New- 
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gate.^  before  the  Lords  Committees  to  perufc  letters 
and  papers,  to-morrow  at  nine  of  the  clock  in  the 
forenoon ;  and  that  the  Duke  of  Monmouth  be  de- 
fired  to  lend  a  lufRcient  guard  of  foldiers,  to  alTift 
the  Keeper  of  Newgate^  in  the  fervice  of  bringing 
and  re  turn  in  2;  Edward  Coleman, 

Ordered^ 
That  the  Lords,  with  white  flaves,  do  humbly 
defire  his  Majefty,  that  his  Majefty  will  pleale  to 
give  order,  that  the  papers  of  Mr.  Goodwin^  now 
in  the  hands  of  the  Clerks  of  the  Council,  may  be 
brought  before  die  Lords  Committees  appointed  to 
con  fid  er  of,  and  prepare  the  evidences  for  the  trial 
of  Mr.  Colman, 

2  3  NovemhriSy  1678. 

Ordered^ 
That  the  Serjeant  at  Arms  attending  this  houfe,  his 
deputy,  or  deputies,  do  forthwith  repair  to  Stratford 
upon  Avon'm  fVarwickJhire^  and  bring  thence  the  body 
of  Mr.  John  Gerard^  fuppofed  to  be  a  prieft,  and 
one  other  perfon  mentioned,  but  not  named,  (in  a 
letter  dated  there  the  20th  of  November)  and  fub- 
fcribed  Simon  Cale^  Mayor,  John  Wolmer  \  in  which 
it  is  recited,  that  they  were  in  cuftody  there,  for  re- 
fufing  the  oath  of  allegiance,  and  bring  them  in 
fafe  cuflody  to  the  bar  of  this  houfe. 

27  NovembriSy  1678. 

Ordered^ 
That  Dr.  Lower^  and  Dr.  Warner^  be,  and  are 
hereby  appointed  to  vifit  Mr.  White^  alias  White- 
breads  being  fick  near  Weld-houfe^  and  give  this 
houfe  an  account  to-morrow  morning,  in  what  con- 
dition of  health  they  find  him. 
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28  NovembriSy  1678. 

Ordered^ 
That  the  Ckrk  of  his  Majefty's  Privy-council, 
in  whofe  cuftody  the  depofitions  lately  taken  at  the 
Council-board  are,  which  concern  the  Queen's  Ma- 
jefly,  be,  and  is  hereby  appointed  to  bring  the 
faid  depofitions  before  this  houfe  to-morrow  at  nine 
of  the  clock  in  the  forenoon. 

29  Novsmhris^  1678. 

The  houfe  received  an  account,  that  Dr.  Lower 
and  Dr.  Warner  have  vifited  Whitehread^  and  they 
find  that  his  former  diftempers  have  left  him,  and 
he  hath  now  only  a  tertian  Ague ;  and  their  opini- 
on is,  that  he  may  be  removed  fafely  upon  his  inter- 
mitting days ;  It  is  ordered,  that  the  Serjeant  at 
Arms  attending  this  houfe,  fhall,  to-morrow,  attach 
the  body  of  Mr.  White ^  alias  Whitehead^  and  carry 
him  forthwith  to  the  prifon  of  Newgate^  there  to  re- 
main in  fafe  cuftody,  'till  he  fliall  be  delivered  by 
due  courie  of  Law. 

Upon  information  given  to  this  houfe,  that  one 
Daniel  Maccarty^  a  Romifti  Prieft,  is  now  under 
cuftody  in  'Thetford  in  the  county  of  Norfolk:  It  is 
ordered,  that  the  Serjeant  at  Arms  attending  this 
houfe,  his  deputy  or  deputies,  fhall  forthwith  repair 
to  Thetford  aforefaid,  and  bring  thence  the  body  of 
the  faid  Daniel  Maccarty^  in  fafe  cuftody  to  the  bar 
of  this  houfe. 

20  Decemhris^  1678. 

Whereas  Daniel  Maccarty^  a  Romifh  Prieft,  was, 
by  order  of  the  29th  of  November  laft,  brought  from 
iht  goal  of  The^fordy  in  the  county  of  Norfolk^  by 
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the  Serjeant  at  Arms  attending  this  houle,  and  is 
now  in  his  cuftody  here-,  it  is  this  day  ordered,  by 
the  Lords  fpiritual  and  temporal,  in  Parliament  al- 
fembled,  that  the  Lords  Committees  for  examining 
perfonsand  papers,  for  dilcovery  of  the  horrid  de- 
fign  againft  his  Majeily's  perfon  and  goverment, 
fhall  examine  the  faid  Darnel  Maccarty :  And  if 
their  Lordfliips  find,  that  he  is  not  charged  with  any 
pardculars  relating  to  the  laid  defign,  he  is  to  be  re- 
mitted and  left  to  the  law ;  but  if  otherwifc,  their 
Lordlhips  are  to  report  to  the  houfe  what  they  find 
concerning  him. 

^Decembris^   1678. 

Upon  information  given  to  this  houfe,  by  the 
Lord  JVindfor^  that  one  Edward  Whitaker  flands 
committed  in  the  city  of  Worcefter^  for  Ibme  unbe- 
coming words  by  him  uttered,  as  is  certified  in  a 
leyer  to  his  Lordfhip,  figned  Jo.  'Tyas.,  Mayor :  It 
is  ordered,  that  the  faid  Mr.  Whitaker  fhall  give 
bail  before  the  Mayor  of  Worcejler^  for  his  appear- 
ance before  the  Lords  in  Parliament,  within  eight 
days  next  after  fuch  bail  given. 

,Die  Veneris^  1^  die  Decemhris^   1678. 

Edward  Whitaker.,  being  called  for,  to  anfwer  the 
charge  againft  him,  fent  up  from  the  Mayor  of 
Worcefter.,  but  being  not  to  be  found  :  It  is  ordered, 
that  if  the  faid  Edward  Whitaker  come  not,  and 
render  himfelf  before  the  houfe  rifes,  he  fhall  be 
attached  \  and  he  not  coming,  K  is  ordered,  by  the 
Lords  fpiritual  and  temporal,  in  Parliament  aflem- 
bled,  that  the  Serjeant  at  Arms  attending  this  houfe, 
or  his  deputy,  do  forthwith  attach  the  body  of  Ed- 
ward Whitaker  of  L/)ndon.,  Gentleman,  and  bring 
him  in  fafe  cuftody  to  the  bar  of  this  houfe  to-mor- 
j:qw  morning,  to  anfwer  to  the  informatigns  put  in^ 
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to  this  houfe,  upon  oath,    againft  him :  And  this 
flidi  be  a  fufficient  warrant  on  that  behalf. 

Die  Sahhati  1 4  die  Becemhrisy  1678. 

Whereas  Edward  Whitaker  was  this  day  brought 
to  the  bar  by  the  Serjeant  at  Arms  attending  this 
houfe,  to   anfwer  to  the  informations  againft  him, 
which  he  denies,  alledging,  that  he  hath  witnefTes  to 
clear  himielf  of  the  matters  charged  on  him  :  Up- 
on confideration  had  therefore,  it  is  ordered,  by  the 
Lords  fpiritual  and  temporal,  in  Parliament  aflem- 
bled,  that  the  faid  Edward  Whitaker  may,  and  fhall 
have  order  for  fummoning  his  faid  witnefles,  to  be 
heard  viva  voce^  on  the  fecond  day  of  the  fitting  of 
t}>e  Parliament,  next  after   Chrijimas\  if  he  defires 
it ;  at  which  time  alfo,  the  witnefles,  who  have  in- 
formed again  ft  him,  fhall  be  fummoned  to  be  heard 
'viva  voce  *,  and  that  in  the  mean  time,  the  faid  Ser- 
jeant at  Arms  Ihail  deliver  the  faid  Edward  IVhita- 
ker^  into  the  prifon  of  Newgate^  there  to  remain  in 
fafe  cuftody  'till  further  order :  And  this  ihall  be  a 
ilifficient  warrant  on  that  behalf. 

3  DecemhriSy  1678. 

Upon  information  given  to  this  houfe,  that  one 
Barnejl)\  a  Romifh  Prieft,  is  now  under  cuf- 


tody in  the  city  of  Worcefter^  it  is  ordered,  that  the 
Serjeant  at  Arms  attending  this  houfe,  his  deputy, 
or  deputies,  fhall  forthwith  repair  to  the  city  of 
Worcefier^  and  bring  thence  the  body  of  the  faid 
■  Barnejly^  in  fafe  cuftody,  to  the  bar  of  this 

houfe. 

Die  Sahhatiy  14.  die  Decembris,   16^8. 

Whereas  Henry   Barnejly,    who   was  by  order  of 
this  houk^  fent  for  from  the  goal  of  IVorceJier^  was 

this 


A.  1704.  DEBATES.  365 

this  day  brought  to  the  bar  by  the  Serjeant  at  Arms 
attending  this  houfe,  and  there  examined,  being 
iuppoled  to  be  a  Popifh  Pricft :  It  is  ordered,  by 
the  Lords  fpiritual  and  temporal,  in  Parliament  ai- 
fembled,  that  the  faid  Henry  Barnejly  Hiall,  by  the 
faid  Serjeant  at  Arms,  or  his  deputy  or  deputies, 
be  returned  into  the  goal  in  IVorcefier^  there  to  re- 
main in  fafe  cuftody,  'till  he  fliall  be  thence  deliver- 
ed by  due  courfe  of  law  :  And  this  fhall  be  a  fuffi- 
cient  warrant  on  that  behalf. 

Bie  Lun^  23  die  Becemhris^  1678, 

Upon  reading  the  petition  of  Henry  Barnejhy 
now  in  the  cuftody  of  the  Serjeant  at  Arms  attend- 
ing this  houfe,  fhewing  that  being  by  order  of  this 
houfe  brought  from  Worceftey\  and  by  like  order, 
to  be  returned  thither  again ;  and  that  being  very 
old  and  fickly,  he  is  not  able  to  bear  the  journey  in 
this  hard  feafon  of  the  year  ;  and  therefore  praying, 
that  he  may  remain  here  upon  bail:  It  is  ordered, 
by  the  Lords  fpiritual  and  temporal,  in  Parliament 
aflembled,  that  the  faid  Henry  Barnejly  (being 
charged  to  be  a  Popifh  Prieft)  fhall,  by  the  faid 
Serjeant  at  Arms,  be  delivered  into  the  Prifonofthe 
King^s-hench^  there  to  remain  in  fafe  cuftody,  'till  he 
be  better  able  to  be  returned  to  Worcefter^  in  order 
to  his  trial  there :  and  this  fhall  be  a  fufficient  war- 
rant on  that  behalf. 

6  Becemhris^  1678. 

Upon  report  made  by  the  Earl  of  Clarendon^ 
from  the  Lords  Committees  to  examine  perfons, 
and  papers,  i^c.  that  their  Lord fliips  think  it  ncccf- 
fary  that  Sir  Henry  T^itchhorne^  a  PopiOi  recufant, 
now  prifoner  in  the  goal  at  Wmchcftcr^  be  brought 
up  to  town  :  It  is  ordered,  that  the  Serjeant  at 
Arms  attending  this  houfe,  his  deputy  or  deputies, 

lliall 
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fhall  forthwith  repair  to  JVinchefter^  and  bring  thence 
the  faid  Sir  Henry  'Titchhrne^  and  deliver  him  into 
his  Majefty's  Tower  of  London^  there  to  remain  in 
fafe  caftody,  'till  farther  order :  And  this  fhall  be  a 
fufficient  warrant  in  that  behalf. 

21?  Sir  George  Charnock,  Knight^  Serjeant  at 
Arms  attending  this  houfe^  and  to  the  Keeper  of 
the  goal  at  Winch efter,  and  to  the  Conftahle  of 
his  Majefifs  Tower  of  London,  and  their  re^ 
fpe5live  deputies  ;  as  alfo^  to  all  his  Majefty^s  offi- 
cerSy  civil  and  military^  to  be  aiding  and  ajjifiing 
in  this  fervice, 

20  Decembrisy  1678. 

Upon  Information  given  to  this  houfe  upon  oath^ 
that  Tho.  Thorn,  now,  or  late,  fervant  to  Richard 
Tafbroughy  Efq;  hath  uttered  dangerous  and  trea- 
fonable  words,  and  that  he  is  at  prefent  in  the  goal 
at  Bury  in  Suffolk:  It  is  ordered,  that  the  Serjeant 
at  Arms  attending  this  houfe,  or  his  deputy  or  de- 
puties, jfhall  forthwith  repair  to  Bury^  and  bring 
thence  the  body  of  the  faid  Thomas  Thorn ^  in  fafe 
cuflody  to  the  bar  of  this  houfe,  to  anfwer  there- 
unto. 

21  DecembriSy  1678. 

Whereas  Richard  Tajbrough,  Efq;  was  this  day 
brought  to  the  bar,  by  the  Serjeant  at  Arms,  and 
denied  all  that  was  alledged  againft  him  •,  and  where- 
as there  is  a  warrant  of  the  Lord  Chief  Juftice  of 
England,  iffued  againft  him  ;  it  is  ordered,  that  the 
Serjeant  at  Arms  deliver  the  faid  Richard  Tajbrough 
in  fate  cuftody,  to  fuch  perfon  or  perfbns  as  the 
Lord  Chief  Juftice  of  England  lliall  dired. 

29  Martii^ 
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29  Marliiy  1679. 

Upon  information  given  to  this  houfe,  that  Rich- 
ard  i'ajhrough^  Elq;  who  is  charged  to  be  guilty  of 
the  late  horrid  confpiracy,  for  which  he  was  com- 
mitted to  the  prifon  of  the  King's-Bencb,  hath  fince 
been  enlarged  upon  bail,  and  is  now  to  be  broup^ht 
to  his  trial  at  the  affizes  at  Bwy,  in  the  county  of 
Suffolk :  Upon  confideration  had  of  the  cafe  of  the 
laid  Richard  'Tajhrough^  it  is  ordered,  by  the  Lords 
fpiritual  and  temporal,  in  Parliament  aflembled, 
that  the  Judge  of  alTize  for  that  county  be,  and  is 
hereby  directed,  that  his  Lordfhip  proceed  no  fur- 
ther upon  the  trial  of  the  faid  Richard  ^afbrough, 
than  to  the  indidment  of  him,  and  the  finding 
thereof  by  the  Grand  Jury  •,  and  that  the  laid  Richard 
Tajhrough  may  be  fafely  lent  up  to  London^  in  order 
to  his  trial,  to  be  had  at  the  bar  of  the  court  of 
King's- Bench.  And  it  is  further  ordered,  that  Mr. 
'Thomas  Beake^  one  of  the  MelTengers  attending  his 
Majelly's  Council-board,  be,  and  is  hereby  autho- 
rized and  required,  with  all  fpeed,  to  attend  the 
faid  Judge  of  alTize  for  this  purpofe,  and  to  take 
care  of  the  execution  of  this  order,  as  to  the  bring- 
ing up  the  faid  Richard  Tafhrotigh^  in  fafe  cuftody, 
in  order  to  his  intended  trial :  And  for  lb  doing  this 
fhall  be  a  fufficient  warrant. 

2  6  Decembris ,   1678. 
Ordered^ 
That  it  be  referred  to  the  Lords  Committees  for 
examining  perfons  and  papers,  to  examine  Richard 
Tajhrough  and  Tho.  Thorn. 

Upon  information  to  this  houfe  by  the  Lord 
Vifcount  Newport^  that  one  Valentine  Harcourt.,  a 
Popifh  Pricfl-,  is  taken,  and  now  in  cuflody  in  the 
goal  of  Shreivjbury :  It  is  ordered,  that  the  Sheriff 
for  the  county  of  Salop.,  be,  and  is  hereby  required, 
to  take,  and  give  order  for  the  fending  of  the  faid 

Valentine 
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Valentine  Har court  in  fafe  cuftody,  to  appear  at  the 
bar  of  this  houfe,  and  that  the  charge  of  the  faid 
Sheriff  fhall  be  allowed  upon  his  account  in  the 
court  of  Exchequer.  And  it  is  ordered,  that  the 
Sheriffs  of  the  refpe6tive  counties,  through  which 
the  faid  Valentine  Harcourt  fhall  pafs  in  his  being 
fent  up,  as  aforefaid,  be  aiding  and  affifling  to  the 
furtherance  thereof,  as  occafion  fhall  require. 

Die  Veneris  2  1  die  Mar tii,  1678-9, 

Upon  report  made  from  the  Lords  Committees,- 
for  examining  matters  relating  to  the  difcovery  of 
the  late  horrid  confpiracy,  that  Capt.  Francis  Spalding^ 
deputy  governor  of  Chepftow  Caftle,  who  was  by  or- 
der of  this  houfe,  dated  the  2  ift  day  oi November  lafl:,- 
committed  to  the  prifon  of  the  King^s-hench^  for  mat- 
ters wherewith  he  ftands  charged,  hath  fince  that  time 
been  enlarged  upon  bail,  and  being  upon  bail,  com- 
mands ftill  at  Chepftow  Caftle,  as  deputy-governor, 
and  hath  mifbehaved  himlelf,  as  hath  appeared  to  the 
faid  Lords  Committees :  It  is  thereupon  ordered^  by 
the  Lords  ipiritual  and  temporal,  in  Parliament  affem- 
blcd,  that  the  Serjeant  at  Arms  attending  this  houfe, 
or  his  deputy  or  deputies,  do  forthwith  attach  the 
body  of  the  faid  Francis  Spalding^  and  bring  him  in 
liife  cuftody  to  the  bar  of  this  houfe :  And  this  Ihall 
be  a  fufficient  warrant  on  that  behalf, 

'Die  Jovis  27  die  Martii,   1679. 

Captain  Francis  Spalding  being  brought  to  the 
bar,  by  the  Serjeant  at  Arms,  was  afked,  whether 
he  is  not  under  bail  ?  which  he  acknowledged  ;  and 
that  Sir  Ralph  Delaval  and  Mr.  Banks  are  his  bail, 
taken  in  the  King* s-bench -,  and  being  afked,  why 
he  v/ent  down  to  Chepftow  Caftle,  being  a  prifoner 
under  bail,  and  by  whofe  order?  he  iliid,  he  had  m 
order  for  it,  but  went  of  his  own  head.     Then  the 

matter 
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matter  wherewLtli  he  was  charged,  and  for  which  he 
was  committed  on  the  2 1 11:  of  November  lad,  was 
read,  and  aHb  the  depofition  of  Thomas  Crowder^ 
a  foldier  of  that  garrilbi^,  was  read,  &c. 

Whereas  Captain  Francis  Spalding^  who  was  on 
the  1  i{}l  o{  November  lad,  committed  to  the  priibn 
of  the  KiJ7g*s- Bench,  there  to  remain  in  fafe  cuftody 
*till  further  order,  hath  fince  procured  his  enlarge- 
ment upon  bail,  and  repaired  to  Chepjloiv  Caftle, 
as  deputy  governor  thereof,  .and  mifbehaved  him- 
felf  there,  as  appeareth  by  the  depofition  of  Tbo^nas 
Crozuder,  and  other  matters,  upon  which  he  was 
this  day  examined  at  the  bar,  being  now  in  cuftody 
of  the  Serjeant  at  Arms  attending  this  houfe  :  It  is 
ordered,  by  the  Lords  fpiritual  and  temporal,  in 
Parliament  afiembled,  that  the  faid  Francis  Spa/ding 
be  re-committed  to  the  priibn  of  the  Kinfs-Bench^ 
there  to  remain  in  fafe  cuflody,  'till  further  order; 
and  that  the  faid  Serjeant  at  Arms,  or  his  deputy, 
take  care  to  convey  him,  the  faid  Francis  Spalding, 
to  the  faid  prifon  :  And  this  fhall  ^be  a  flifficient 
warrant  on  that  behalf. 

25  Marl  a  y    1^79. 

Upon  report  made  by  the  Earl  of  Clarendon^ 
from  the  Lords  Committees  for  examining  matters 
relating  to  the  difcovery  of  the  late  horrid  confpira- 
cy,  that  their  Lordfhips  are  of  opinion,  that  Ed- 
ward Turner,  a  Priell  and  Jefuit,  who  hath  been 
examined  before  them,  and  is  now  in  the  cuflody  of 
Francis  Strutt  a  MefTenger,  fhould  be  committed  to 
prifon:  It  is  ordered,  that  the  faid  Francis  Strutt y 
fhall  forthwith  deliver  the  faid  Edward  Turner  into 
-the  prifon  of  the  Gate-houfe,  at  IVeJlminJlcr,  there  to 
remain  as  a  prifoner,  'till  he  fhall  be  delivered  by- 
due  courfe  of  law. 

Vol.  IV.  B  b  ^z? 
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to  Francis  Strutt,  Mejfenger^  his  deputy  or  de- 
puties^ and  to  the  Keeper  of  the  prifon  of  the 
Gate-houfe. 

15  Apr  Hi  s^   1^79- 

Whereas  Sir  TFHliam  Andrews  is  feized  on,  and 
brought  to  town  in  cuflody,  as  an  agent  in  the  late 
horrid  confpiracy  againft  the  King:  It  is  this  day- 
ordered,  that  the  officer,  in  whofe  cuPcody  the  faid 
Sir  William  Andrews  is,  fhall  forthwitii  diUver  the 
faid  Sir  William  Andrews  into  the  prifon  of  the 
Gate-houfe  at  Weflminfier^  diere  to  remain  a  prifoner, 
'till  further  order. 

18   Apr  Hi  s^  1679. 

Upon  report  made  from  the  Lords  Committees 
for  examining  matters  relating  to  the  difcovery  of  the 
late  horrid  confpiracy,  that  their  Lordfliips  have 
received  information  made  upon  oath,  that  Sir  Wil- 
liam Andrews^  now  prifoner  in  the  Gate-houfe  at 
Wefiminfier^  is  engaged  in  the  confpiracy  againfl 
his  Majefly's  perfon  and  government :  It  is  there- 
upon ordered,  by  the  Lords  fpiritual  and  temporal, 
in  Parliament  alTembled,  that  the  Keeper  of  the 
Gate-houfe  aforefaid,  be,  and  is  hereby  required  to 
take  care,  that  the  faid  Sir  William  Andrews  be 
forthwith  conveyed  and  fafely  delivered  into  the 
tower  of  London^  there  to  remain  a  prifoner,  'till 
he  fhall  be  difcharged  by  due  courfe  of  law ;  and 
for  fo  doing,  this  iliall  be  a  fufficient  warrant. 

21    Apr  Hi s^    1^79- 

Upon  report  from  the  Committee  for  examina- 
tions, that  James  Allen ^  who  was  taken  into  cufto- 
dy,  being  charged  with  encouraging  Elizabeth  Oxley 

to 
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to  fire  hoiifcs,  hath  been  examined  by  ycxir  Lord- 
iliipS  and  denieth  what  is  charged  upon  him  ;  and 
in  ivsard  the  examinations  taken  concernino;  a  houfe 
fired  in  Fcttcr-lane^  are  bjlbre  a  Committee  of  Com- 
mons: It  is  ordered,  that  the  Serjeant  at  Arms  at- 
tending this  houfe,  do  forthwith  carry  the  faid 
James  AUen  to  the  laid  Committee,  to  be  examined, 
and  difpoled  of  as  they  pleale. 

Upon  report  from  the  Committee  of  examinations, 
that  their  Lordfliips  think  it  neceflary,  that  William 
Sturgcs^  now  a  prifoner  in  the  goal  at  Chelmsford^ 
iliould  be  brought  to  town :  It  is  ordered,  that  the 
Serjeant  at  Arms  attending  this  houfe,  do  forthwith 
repair  to  the  goal  at  Chelmsford^  in  E\fex^  and 
bring  thence  the  body  of  the  laid  William  Siurges, 
and  deliver  him  into  the  prifon  of  the  Gate-houfe^  at 
Wejlminfier^  there  to  remain  a  prifoner,  'till  further 


or 
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23  Aprilis^   ^^79- 

Upon  report  from  the  Lords  Committees  for  ex- 
aminations, that  their  Lordfhips  find  it  requifite, 
that  David  Lezvis,  who  hath  been  tried  and  con- 
demned as  a  Popifh  Prieft,  at  the  aflizes  held 
for  the  county  of  Monmouth ^  and  is  now  in  goal 
there,  may  be  brought  to  town ;  It  is  ordered,  that 
the  Sheriff  for  the  faid  county  of  Monmouth,  be, 
and  is  hereby  required  to  take  care,  and  give  or- 
der for  the  fpeedy  conveying  the  laid  David  Lezvis, 
in  fafety  from  the  faid  goal,  to  be  delivered  into  the 
prifon  of  Newgate,  the  charges  of  which  fervice 
fhall  be  allowed  to  the  faid  Sheriff  upon  his  account 
in  the  Exchequer. 

The  like  order  for  Roger  Hanjlip^  in  the  goal  at 
Gloucejler, 

B  b  2  The 
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The  like  order  for  John  Kemple,  in  the  goal  at 
Hereford. 

The  like  order  for  Francis  Johnjon^  alias  JVebh^ 
in  the  goal  at  JVorcefter. 

8   Maii^    1679, 

The  Earl  of  Clarendon  reported  from  the  Lord^ 
Committees  for  examinations,  that  William  Harcourt 
the  Jefuit  is  taken,  and  now  in  the  hands  of  the  of- 
ficer that  took  him ;  It  is  ordered,  that  the  laid 
William  Harcourt  be  brought  to  the  bar  prefcntly. 

Eodem  die^  poji  meridiem, 

William  Harcourt  was  brogght  to  the  bar,  and  bcr 
ing  there  charged  with  treafon,  the  houfe  made  th^ 
following  order. 

Whereas  William  Harrifon^  alias  Harcourt^  was 
this  day  brought  to  the  bar,  and  was  there  charged 
with  high  treafon :  It  is  ordered,  that  the  Gende- 
man-ufher  of  the  black  rod,  attending  this  houfe, 
do  take  fpecial  care,  forthwith  to  convey  the  faid 
William  Harrifon^  alias  Harcourt^  in  fafety  to  New- 
gate^ there  to  remain  a  prifoner,  'till  he  fhall  be  dit 
charged  by  due  courfe  of  law. 

Jo  the  Gentleman-ujher  of  the  hlack  rod^  attending 
this  houfe ^  &c. 

Die  Lunc£  19  Mw,   1679. 

Whereas  Richard  Gerard^  Efq-,  is  charged  upon 
oath  with  treafon  :  It  is  ordered  that  the  Keeper  of 
the  prifon  of  the  Gate-houfe^  at  Weflminfler,  (in 
whofe  cuftody  the  faid  Richard  Gerard  now  is)  be, 
^nd  is  hereby  required  forthwith  to  take  care  for  the 
conveying  of  the  liiid  Richard  Gerard  to  the  prifon 

of 


A.  1704.  DEBATES.  ^yi 

of  Newgate^  there  to  remain  a  prifoner,  *cill  (le 
fhall  be  difchargcd  by  due  courie  of  law :  And  this 
fliall  be  a  fufficient  warrant  in  that  behalf. 

30  Oclohris^   1680. 

It  being  fignified  to  this  houfe,  that  Oliver  Pliin-^ 
ket^  the  titular  Primate  of  ylrdmagh  in  the  kingdom 
of  Ireland^  is,  by  his  Majefty's  order,  brought  over 
hither,  in  order  to  his  trial  here,  and  is  now  in  cus- 
tody in  the  hands  of  a  MefTengcr:  It  is  ordered, 
that  the  Meflenger,  in  whofe  hands  the  fliid  Oliver 
Plunket  now  is,  be,  and  is  hereby  authorized  and 
required,  forthwith  to  convey  and  deliver  the  body 
of  the  faid  Oliver  Plunket  into  the  prifon  of  Newgate, 
and  that  the  Keeper  of  the  laid  prifon  do  keep  him 
there  in  fafety,  until  he  fhall  be  difcharged  by  due 
courfe  of  law :  And  that  the  faid  Keeper  and  his 
under-officers  do  take  care,  that  the  faid  Oliver 
Plunket  be  kept  as  a  clofe  prifoner,  till  the  pleafure 
of  this  houfe  be  fai'ther  fignified  \  and  this  fhall  bvi 
a  fufUcient  warrant  in  that  behalf. 

To  the  Alejfenger  in  whofe  cuftody  the  faid  Oliver 
Plunket  /J,  and  alfo  to  the  Keeper  of  the  prifon 
of  Newgate,  his  deputies  and  under-officers^  and 
every  of  them. 

4  Januariij    1680. 

■  Ordered^ 
By  the  Lords  fpiritual  and  temporal,  in  Parlia- 
ment affembled,  that  Mr.  Attorney-general  do  per- 
ufe  the  information  read  this  day,  and  draw  war- 
rants for  the  commitments  of  Sir  John  Fi/zgerald^ 
Colonel  Pierce  Lacy^  and  Lieutenant  Colonel  Brad- 
iy^  as  may  be  available  in  the  law,  and  attend  the 
Judges  for  their  afTiftance  therein,  and  prefent  the 
B  b  3  fan:ie 
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fame  to  the  houfe  to  morrow,  at  tenor  the  clock  in 
the  forenoon. 

Ordered^ 
That  Sir  Johi  Fitzgerald^   Colonel  Pierce  Lac)\ 
and   Lieutenant  Colonel   Bradly^  do  remain   in  the 
cuftody  of  the  Purfevant,  as  now  they  are^  'till  the 
houfe  gives  further  order. 

5  Januarti^  i68o-. 

Ordered^ 
By  the  Lords  fpiritual  and  temporal,  in  Parlia- 
ment aflembled,  that  Sir  John  Fitzgerald  be  com- 
mitted to  the  Gate-houfe  for  treafon,  in  compaiTing 
the  King's  death,  and  in  levying  war,  and  prac- 
tifing  to  introduce  a  foreign  force  into  the  king- 
dom of  Ireland^  and  to  depofe  the  King  from  the 
Crown  of  Ireland  -,  and  that  the  MeiTenger,  in 
whofe  hands  the  laid  Sir  John  Fitzgerald  is,  be,  and 
is  hereby  authorized  and  required,  forthwith  to  deli- 
ver and  convey  the  body  of  the  faid  Sir  John  Fitz- 
gerald into  the  prifon  of  the  Gate-houfe-,  and  that  the 
Keeper  of  the  faid  prifon  do  receive  and  keep  him 
there  in  fafe  cuftody,  'till  he  fhall  be  difcharged  by 
due  courfe  of  law :  And  this  fhall  be  a  lufficient 
warrant  in  that  behalf. 

Ordered, 
By  the  Lords  fpiritual  and  temporal,  in  Parlia- 
ment alTembled,  that  Pierce  Lacy^  Efq-,  be  com- 
mitted to  Newgate  for  treafon,  in  compaffing  the 
King's  death,  and  in  levying  war,  and  pradifing 
to  introduce  a  foreign  force  into  the  kingdom  of 
Ireland^  and  to  depofe  the  King  from  his  Crown  of 
Ireland  \  and  that  the  Meflenger,  in  whofe  hands 
the  faid  Pierce  Lacy  now  is,  be,  and  is  hereby  au- 
thorized and  required,  forth witli  to  convey  and  de- 
liver the  body  of  the  faid  Pierce  Lacy^  into  the  pri- 
fon 
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foil  ot  Newgate  •,  and  that  the  Keeper  of  tlie  faid 
prifoii  do  receive,  and  keep  him  there  in  fife  cufto- 
dy,  until  he  Hiall  be  difcharged  by  due  courfe  of 
law :  And  this  fliall  be  a  fufiicient  warrant  on  that 
behalf 

The  like  order  for  Colonel  William  Bradly* 

Die  Mar  lis,   10  die  Decembris,   1689. 

Ordered, 
By  the  Lords  fpiritual  and  temporal,  in  Parlia- 
ment aflembled,  that  Mr.  Vernatti,  now  in  cuftody, 
do  ftand  committed  to  the  Gentleman-ufher  of  the 
black  rod  attending  this  houfe.  And  it  is  further 
ordered,  that  the  faid  Gendeman-ufher  go  to  the 
lodging  of  the  faid  Vernatti,  and  fecure  his  pa- 
pers, and  feal  them  up  in  his  prefence,  and  fet  a 
guard  on  his  houfe  or  lodging. 

P  R  E  C  E  D  E  N  T  S    e?^^     of   the 

]ovKN  A hs  of  the  Houfe  of  Commons, 

24  Mart  a,   14  Car.  II. 

UPON  information,  that  George  Withers  had 
been  the  author  and  publifher  of  a  fcandalous 
and  fedidous  pamphlet,  to  enrage  the  people,  and 
to  vilify  and  defame  the  Members  of  this  houfe,  and 
to  blemifh  the  honour  and  juftice  of  this  houfe,  and 
their  proceedings,  and  was  now  a  prifoner  in  New* 
gate. 

Refolved, 
That  the  faid  George  Withers  be  brought  into  cuRo- 
dy  of  the  Serjeant  at  Arms  attending  this  houfe,  or 
B  b  4  his 
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his  deputy^  to  the  bar  of  this  houfe,  at  four  of  the 
clock  this  afternoon,  to  be  examined  touching  the 
matters  objefed  againft  him  ;  and  the  Keeper  of 
Nev:gate^  or  his  deputy,  is  to  caule  him  to  be 
brought  accordingly. 

E.efohed^ 
That  this  houfe  do  adjourn  'till  three  of  the  clock 
this  afternoon, 

George  Withers  being  then  brought  in  cuftody  to 
the  bar  of  this  houfe,  and  the  fcandalous  feditious  libel, 
with  which  he  flands  charged,  being  fhewn  unto 
him,  the  fame  being  in  two  diftin6l  papers;  upon 
view  of  the  firft  of  them,  he  declared,  that  the 
fame  might  he  his  hand^  hut  that  it  was  hut  parcel  of 
what  he  intended-,  and  the  other  writing  being  (hewn 
to  him,  he  confefled  the  fame  to  be  of  his  own 
hand-writing;  and  two  witnefTes  being  called  in, 
viz.  Henry  Northrop  and  Rohert  Heyhorne^  and  tef- 
tifying  that  they  took  the  faid  papers  from  under 
Mr.  JVitherh  hand,  and  that  he  was  writing  part  of 
them  juft  when  they  were  taken  from  him  ;  and 
that  he  did,  upon  exam.ination  before  Mr.  Attorney- 
General,  confefs  the  faid  papers  to  be  of  his  own 
contriving  and  drawing. 

Refolved  upon  the  queftion. 
That  George  Withers^  who  was  this  day  brought 
from  the  prifon  of  Newgate  to  the  bar  of  this  houfe, 
be  fent  Prifoner,  and  delivered  into  the  cuftody  of 
the  Lieutenant  of  the  Tower.,  there  to  be  kept  in 
dole  cuftody,  and  to  be  denied  pen,  ink,  and  pa- 
per, and  debarred  from  having  any  company  to 
come  unto  him.  And  it  is  referred  unto  Mr.  Fryn^ 
Mr.  Serjeant  Charleton,  Mr.  Solicitor-general,  Ser- 
jeant Maynard.,  Dr.  Birkenhead.,  Mr.  'Thurland,  Mr. 
^mythy .  Mr.   Vaughan^    and    Mr.    Clifford^    or  any 

three 
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three  of  them,  to  perufe  the  feditious  infamous  libel 
by  liim  contrived,  and  draw  up  an  impeachment 
againft  him,  and  report  it  to  the  houfe  at  their  next 


meeting. 


21  05lohriSy  1678. 

Ordered^ 
That  a  Committee  be  appointed  to  examine  con- 
cerning the  murder  of  Sir  Edmtindbiiry  Godfrey^  and 
to  enquire  into  the  manner  and  means  how  he  came 
by  his  death  ;  and  Hkewife  to  enquire  into  the  parti- 
culars of  the  plot  and  confpiracy,  mentioned  in  his 
Majefty'sfpeech,  againft  his  perfon  and  government; 
which  Committee  was  impowered  to  fend  for  per- 
fons,  papers,  and  records. 

Ordered^ 
That  an  addrels  be  made  to  his  Majefty,  by  fuch 
members  of  this  Houfe  as  are  of  his  Majefty's  privy- 
council,  humbly  to  defire  his  Majefty,  that  all  pa- 
pers which  do  relate  to  the  plot  and  confpiracy, 
mentioned  in  his  Majefty's  fpeech,  againft  his  per- 
fon and  government,  may  be  communicated  to  the 
fiiid  Committee. 

23  OElohrh^  1678. 

Refolved^  &c. 
Tliat  the  matter  concerning  the  plot  and  con- 
fpiracy,  mentioned  in  his  Majefty's  fpeech,    againft 
his  perfon  and  government,  be  heard  at  the  bar  of 
the  houfe. 

Orderedy 
That  Mr.  Michael  Godfrey  be  forthwith  fent  ^or^ 
to  attend  with  the  papers  and  examinations,  taken  by 
Sir  Edmundbiiry  Godfrey^  and  now  remaining  in  his 

cuftody 


3^8  Parliamentary     A.  1704. 

cuftody  foaled  up,  touching  the  plot  and  confpiracy 
mentioned  in  his  Majefly's  Ipeech. 

24  OElohris^   1678. 

The  papers  of  examinations  taken  by  Sir  Edmund- 
hury  Godfrey^  touching  the  plot  and  confpiracy,  men- 
tioned in  his  Majefly's  fpeech^  which  were  delivered 
in  by  Mr.  Michael  Godfrey^  were  opened,  and  by 
Mr.  Speaker  read  to  the  houfe. 

Ordered^ 
That  the  chairman  of  the  Committee,  appointed 
to  examine  concerning  the  murder  of  Sir  Edmund- 
hury  Godfrey^  do  take  into  his  cuftody  the  papers  of 
examinations,  taken  by  Sir  Edmimdhury  Godfrey^ 
concerning  the  plot,  mentioned  in  his  Majefly 
Ipeech. 

Ordered^ 
That  Mr.  White  2i\\:\s  Whitehead^  and  Mr.  Micho^ 
be  removed  from  the  houfe  where  they  are  now,  to 
Newgate^  in  cafe  they  be  in  a  condition  fit  to  be 
removed. 

25  Ociohris^   ^^7^- 

Mr.  Speaker  acquaints  the  houfe,  that  in  pur- 
fuance  of  the  order  of  the  houfe  yefterday,  he 
had  waited  upon  his  Majefty,  and  acquainted  him 
with  the  informations  the  houfe  had  yeilerday  re- 
ceived, and  that  his  Majefty  was  pleafed  to  acknow- 
ledge the  great  care  of  this  houfe,  in  the  prefervadon 
of  his  perfon  and  government-,  and  that  his  Ma- 
jefty was  informed,  rhat  Mr.  PFhite  alias  Whitehread^ 
and  Mr.  Micho^  were  at  prefent  very  fick,  but  that 
his  Majefty  would  fend  to  fee  them  •,  and  if  they 
were  in  a  condition  fit  to  be  removed,  they  fhould 
be  forthwith  fent  to  Neivgate, 

Ordered^ 
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Ordered^ 
That  the  members  of  this  houfe,  who  are  Jufticcs 
of  the  peace  for  the  county  of  Middkfex,  do  repair  to 
the  Jodgings  of  Mr.  IVbite  ahas  IVhitebread^  and 
Mr.  Micho^  and  take  their  examinations  touching 
the  plot  and  confpiracy  mentioned  in  his  Majefty's 
fpeech,  againft  his  peribn  and  government;  and  do 
ilTue  out  their  warrants  for  fearching  their  lodgings, 
and  fcizing  all  fuch  papers  and  writings  relating 
thereto,  as  ihall  be  there  found. 

25  OBchris^   1^785  poft  meridiem. 

Ordered^ 
That  the  Secretaries  be  defired  to  move  the  King, 
that  the  keys  of  Mr.  Langhorn's  chamber  may  be 
dehvered  by  the  meiTengers,  in  whofe  hands  the  fame 
are,  to  the  Committee  appointed  by  the  houfe  to 
fearch  Mr.  Langhorn^^  papers  and  writings. 

26  O^ohris^   1678. 

Ordered^ 

That  an  humble  addrels  be  made  to  his  Majefty, 
by  fuch  members  of  this  houfe  as  are  of  his  Majefty's 
mod  honourable  Privy- Council,  to  defire  his  Ma- 
jefty, that  Mr,  Cokinanh  papers,  and  all  other  pa- 
pers relating  to  the  plot  and  confpiracy,  mentioned 
by  his  Majeily  in  his  fpeech,  may  be  communicated 
to  the  houie. 

Mr.  Secretary  WiUiamfon  informs  the  houfe,  that 
in  purfuance  of  the  order  of  yefterday,  he  had  at- 
tended his  Majefty,  and  acquainted  him  with  the 
defires  of  this  houfe,  that  a  Committee  of  this  houfe 
might  have  leave  to  fearch  Mr.  Langhorn^s  papers ; 
and  that  his  Majefty  was  pleafed  to  give  leave  that 
the  fime  may  be  fearched,  and  had  appointed  two 
of  the  clerks  of  the  council  to  afiift  the  Committee 

therein : 
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therein  :  And  that  his  Majefty  was  pleafed  to  deliver 
him  Ibme  of  Mr.  Coleman's  papers  iealed  up,  and 
ordered  him  to  deliver  the  fame  to  the  houfe ;  and 
had  alfo  commanded  him  to  acquaint  the  houfe,  that 
the  reft  of  Mr.  Coleman's  papers  were  at  prefent  un- 
der examination  before  the  Houfe  of  Lords  -,  and 
that  fo  foon  as  the  Lords  had  done  with  them,  they 
Ihould  be  communicated  to  this  houfe :  And  the 
papers  were  accordingly,  by  Mr.  Secretary  JVilliam^ 
fon^  delivered  in,  fealed  up. 

29  OFiohris^   ^^7^' 

Ordered^ 
That  his  Majefty  be  humbly  defired  by  fuch 
members  of  this  houfe,  as  are  of  his  Majefty 's  moft 
honourable  Privy-Council,  that  an  inventory,  or  lift 
of  all  Mr.  Coleman's  papers,  which  have  been  forted 
by  the  clerks  of  the  council,  may  be  communicated 
to  this  houfe ;  and  that  all  thofe  papers  which  are 
not  Ibrted,  may  be  delivered  over  to  a  Committee 
of  this  houfe. 

Ordered, 
That  a  Committee  be  appointed  to  examine  Mn 
Coleman,  touching  the  plot  and  confpiracy  mention-^ 
cd  in  his  Majefty's  fpeech. 

31  OMriSy   1678. 

This  houfe  being  informed  that  the  clerk  of  thc^ 
<?ouncil  was  attending  without,  with  Mr.  Coleman*^ 
papers : 

Ordered, 
That  the  papers  be  delivered  to  the  clerk  of  the 
houfe,  and  by  him  tranlinitted  to  the  Committee 
appointed  to  examine  die  fame. 

2  Novem, 
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2  Novemhris^    1678. 

Ordered^ 
That  the  clerk  of  the  council  now  In  waiting,  do 
forthwith  attend  with  Mr.  Harcourt^s  papers  and 
writings  ;  and  that  all  other  papers  and  writings  re- 
lating to  the  plot  mentioned  in  his  Majefty's  Ipeech, 
either  in  the  hands  of  the  Secretaries  of  (late,  or  in 
the  hands  of  the  clerks  of  the  council,  be  forthwith 
communicated  to  this  houfe,  according  to  the  leave 
gracioufly  given  by  his  Majefty. 

22  Novemhris^  1678. 

Refohed^ 
That  an  humble  addrefs  be  made  to  his  Majefty, 
by  fuch  members  of  this  houfe  as  are  of  his  Majefly's 
Privy-council,  to  defire  his  Majefty,  that  fuch  letters 
and  papers  which  relate  to  the  plot  now  under  exa- 
mination, as  have  not  been  perufed  by  tliis  houfe, 
may  be  communicated  to  them. 

29  Novemhris,   1678. 

A  mefTage  from  the  Lords  by  Sir  John  Coel^  and 
Sir  Samuel  Clark, 

Mr.  Speaker^ 
The  Lords  have  received  information,  that  there 
is  a  faculty  under  the  feal  of  Cardinal  Barberini^  for 
difpenfing  with  the  taking  of  the  oaths,  and  other 
things,  in  the  hands  of  a  member  of  this  houfe, 
which  their  Lordfhips  defire  may  be  communicated 
to  them. 

Sir  John  Knight  acquaints  the  houfe,  that  the  paper 
mentioned  by  the  Lords  was  found  among  Mr.  Ire- 
land's 
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landh  papers,  and  he  delivered  the  fame  in  at  the 
clerk's  table  •,  which  being  read  by  Mr.  Speaker, 

Ordered^ 
That .  the  faid  paper  be  fent  to  the  Lords,  and 
that  Mr.  Speaker  do  acquaint  the  naeiTengers,  that 
when  their  Lordlhips  have  perufed  the  iame,  this 
houie  does  exped  it  fhould  be  returned  again,  in 
order  to  be  entered  in  the  journal  of  this  houie  :  And 
the  meffengers  being  called  in,  the  faid  paper  was 
delivered  to  them,  and  Mr.  Speaker  acquainted  them 
with  the  pleafure  of  the  houie. 

26  Apr  ill  s^   1^79* 

Refohed^ 
That  an  humble  addrefs  be  made  to  his  Majefty, 
to  defire  his  Majefty  to  give  order  for  the  execut- 
ing of  Pickering ;  and  alfo  to  give  order  to  the 
Judges,  to  ilTue  out  their  warrants  for  executing  the 
feveral  popifh  priefts,  which  they  have  condemned 
in  their  feveral  circuits. 

5  Maii^   1^79- 

The  Lord  RuJJel  acquaints  the  houfe,  that  his 
Majefty  had  commanded  him  to  \tt  the  houfe  know, 
that  his  Majefty  is  willing  to  comply  with  the  re- 
queft  made  to  him  by  this  houfe,  concerning  Picker- 
ings and  that  the  law  fhall  pafs  upon  him  accord- 
ingly. 

As  to  the  condemned  priefts,  the  Houfe  of  Peers 
have  fent  for  them,  in  order,  as  his  Majefty  con- 
ceives to  fome  examinations. 

9  Maiiy  ^^'79->  pft  ^C7'idiem. 

Mr.  Hampden  reports  from  the  Committee  ap- 
pointed to  infped  the  Lords  journals,  and  Ice,  inter 

.  alia^ 
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alia^  upon  what  grounds  the  condemned  popifh 
pricits  are  lent  for,  that  the  Committee  liad  inlped- 
ed  tlie  journals,  and  taken  out  copies  of  their  pro- 
ceeding^;, which  lie  reported  to  the  houie. 

20  Maii^   1^79- 

Ordered^ 
That  a  meillige  be  lent  to  the  Lords  concerning 
the  condemned  popifh  pricits,  lent  for  up  to  London 
from   the  leveral  county  goals,    by  order  of  their 
Lord  (hips. 

22  Maii^   '^^79- 

Sir  William  Franklyn  reports  from  the  Committee 
appointed  to  draw  up  and  prepare  a  meffage  to  be 
lent  to  the  Lords,  concerning  the  popifh  priefh 
condemned  in  the  circuits,  that  the  Committee  had 
agreed  upon  a  mefTage  to  be  reported  to  the  houle, 
which  he  read  in  his  place,  and  afterwards  delivered 
the  fame  in  at  the  clerk's  table,  where  the  fame  was 
twice  read,  and  upon  the  queftion,  agreed,  and  is 
as  followeth,  {viz,) 

The  Houfe  of  Commons  having  made  an  humble 
addrels  to  his  Majefly,  that  he  would  be  pleafed  to 
give  order  to  the  Judges,  to  ilTue  out  their  warrants 
for  the  executing  the  feveral  popifh  priefts  condemn- 
ed in  the  feveral  circuits ;  and  his  Majefly  having 
been  gracioufly  pleafed  to  fignify  to  the  Houfe  of 
Commons,  that  your  Lordfhips  have  fent  for  them, 
in  order  (as  he  conceived)  to  fome  examination: 
And  the  Houfe  of  Commons  being  alfo  informed, 
that  the  faid  priefls  have,  by  order  from  your  Lord- 
fhips, not  only  been  brought  out  of  the  feveral 
counties,  where  they  were  condemned,  but  continued 
yet  in  Neivgate^  and  other  prifons,  in  or  about  the 
cities  of  London  and  Weftminfter^  by  reafon  whereof 
the  execution  of  the  fentence  pronounced  upon  them 

is 
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is  ft  ill  delayed,  do  defire  of  your  Lordfhips,  that 
the  faid  priefts  may  be  forthwith  remanded  to  the 
feveral  counties  where  they  were  condemned,  that 
fo  they  may  be  executed,  according  to  the  judg- 
ments pafled  upon  thenl. 

25  05fobris^  i  fVill.  Sc  Maria. 

The  houfe  being  informed,  that  feveral  of  the 
prifoners  of  the  Tower^  were  now  bailing  in  the 
court  of  Kin^S'Bench^  being  brought  thither  by  the 
Governor  of  the  'Tower ^  by  vertue  of  a  Habeas  Corpus 
awarded  for  that  purpofe,  particularly  Sir  Thomas 
Jenner^  Mr.  Richard  Graham^  and  Mr.  Philip 
Burton. 

Ordered^ 

That  Sir  Thomas  Jenner^  Mr.  Richard  Graham^ 
and  Mr.  Philip  Burton^  be  immediately  brought  to 
this  houfe  by  the  Governor  of  the  Tower ^  to  anfwer 
to  fuch  matters  as  fhall  be  objedted  againft  them. 

And  Mr.  Speaker  ifTued  his  warrant  accordingly, 
and  the  fame  was  fent  by  the  Serjeant  at  Arms  at- 
tending this  houfe. 

Afterwards,  the  Serjeant  acquainted  the  houfe, 
t]x:it  Six  Thomas  J enner  was  bailed,  and  gone  out  of 
court,  and  that  Mr.  Graham  was  bailing  in  the  court ; 
and  that  notwithflanding  he  had  delivered  the  war- 
rant to  the  Governor  of  the  Tower ^  and  that  he  was 
coming  with  Mr.  Graham^  and  Mr.  Burton^ 

Ordered^ 
That  Sir  Thomas  Jenner  be  fent  for  in  cuftody  of 
the  Serjeant  at  Arms  attending  this  houfe,  to  anfwer 
to  fuch  maters  as  fnall  be  objedled  againft  him. 

The  houfe  being  informed,  that  Mr.  Burton  and 
Mr.  Graham  were  at  the  door,  they  were  feverally 
called  in  to  the  bar  of  the  houfe,  and  charged  with 

2  the 
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the  feveral  matters  mentioned  in  the  faid  report,  and 
lieard  what  they  could  lay  touching  the  fame. 
And  being  withdrawn, 

Ordered^ 
That  Mr.  Richard  Graham^  and  Mr.  Philip  Bur- 
ton^  be  committed  to  the  cuftody  of  the  Serjeant  at 
arms  attending  this  houfe,  for  feveral   high  crimes 
and  mifdemeanors  objedted  againft  them. 

Refolvcd^ 
•  That  a  Committee  be  appointed  to  examine  wit- 
nefles  againft  Mr.  Graham  and  Mr.  Burton^  and  to 
prepare  a  charge  againft  them. 

And  it  is  referred  to,  ^c. 

4  Januarii^   ^697. 

The  houfe  being  informed,  that  *  Mr.  Reginald 
Marriot  had  fent  to  feveral  members  of  this  houfe, 
letters,  acknowledging  that  he  had  been  concerned 
in  the  irregular  indorfement  of  Excheqiur  bills  ;  and 
therein  offered  fully  to  relate  how  that  notorious 
pradlice  had  been  projcded  and  carried  on,  and  in 
what  manner  he  had  been  drawn  into  the  lame. 

Ordered^ 
That  the  faid  Mr.  Reginald  Marriot  be  fummon- 
ed  to  attend  this  houfe  immediately,  and  the  faid 
Mr,  Marriot  attending  accordingly,  he  was  brought 
in  by  the  Serjeant  at  Arms  attending  this  houfe  10 
the  bar,  where  he  delivered  an  account  of  his  know- 
ledge of  that  matter  in  wrinng,  figned  by  himfelf, 
which  he  read  at  the  bar,  and  afterv/ards  delivered 
into  the  houfe. 

*  Mr.  Reginald  Marriot  was  under  profecution,  by  order  of 
the  Lord^  Commifiloners  of  the  Trcafury,  and  was  under  bail. 

Vol.  IV.  Cc  Or^ 
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Ordered^ 
That  the  examinations  taken  before  the  Lords  of 
the  treafury,  relating  to  the  irregular  indorfcinent  of 
the  Exchequer  bills,  be  laid  before  this  houfe. 

A  motion  being  made,  that  the  houfe  will  order, 
that  all  profecutions  at  lawagainft  thefaid  Mr.  Mcr- 
riot^  be  ftayed  during  the  pleafure  of  the  houfe  j 
And  a  debate  arifing  thereupon  : 

Refolved^ 
That   the  debate    be  adjourned  till    to-morrow 
morning. 

Ordered^ 

That  the  faid  Mr.  Marriot  be  taken  into  cudody 

of   the  Serjeant   at  Arms  attending  this  houfe  •,  and 

that  no  perfon  be  permitted  to  converfe  with,  or 

bring  any  letters  to  him.,  without  leave  of  the  houfe. 

c^Janiiarii^   i6gy, 

Mr.  Lowndes^  according  to  order,  pfelented  to 
the  houfe  feveral  papers,-  relating  to  the  exami- 
nations, taken  before  the  Lords  of  the  treafury, 
touching  the  falfe  indorfement  of  the  Exchequer  hilh. 

The  houfe  refumed  the  adjourned  debate  of  ye- 
llerday,  touching  the  ordering  the  flay  of  any  pro- 
fecution  at  law  againft  Mr.  Marriot, 

Ordered^  nemine  contradicente^ 
That  all  profecutions  at  law  againft  Mr.  Reginald 
Marriott  in  relation  to  the  falfe  indorfement  of  Ex- 
chequer bills,  be  ftayed,  during  the  pleafure  of  this 
houfe. 


But  nothing  more  was  done  in  this  bufinefs. 


PRO- 
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PROCEEDINGS 

I  N     T  H  E 

Houfes  of  Lords  and  Commons, 
Concerning   the 

Occajional    Conformity   Bill. 

ON  the  25  th  of  November^  a  motion  was  made 
in  the  Houfe  of  Commons,  for  bringing  in  the 
bill  againft  occafional  conformity  :  Great  oppofition 
was  made   to    it  •,  the  court  was  againft  it,  but  it 
was  carried  by  a  great  majority,  that  fuch  a  bill 
fhould  be  brought  in.     So  a  new  draught  was  form- 
ed    In  it  the  preamble,  that  was  in  the  former  bill, 
was  left  out.     The  number,  befides  the  family,  that 
made    a    conventicle,    was    enlarged  from  five  to 
twelve  :  And  the  fine  fet  on  thofe  who  went  to  con- 
venticles, after  they  had  received  the  facrament,  be- 
fides the    lols  of  their  employment,  was   brought 
down  to  fifty  pound  :  Thefe  were  artifices,  by  which 
it  was  hoped,  upon  fuch    foftnings,  once  to  carry 
the  bill   on  any  terms :  And  when  that  point  was 
gained,  it  would   be  eafy  afterwards  to  carry  other 
bills  of  greater  feverity.  There  was  now  fuch  a  di- 
vifion  upon  this  matter,  that  it  was  fairly  debated 
in  the  Houfe  of  Commons :  Whereas  before,  it  went 
there  with  fuch  a    torrent,  that  no  oppofition  to  it 
could  be  hearkened  to.     When  it  went  up  to  the 
Lords,    it  occafioned  one  debate  of  many  hours, 
whether  the   bill  lliould  be  entertained  and  read  a 
fecond    time,  or    be   thrown  out.     The  Prince  ap- 
C  c  2  peared 
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peared  no  more  for  it,  nor  did  -he  come  to  the  houfe 
on  this  occafion;  Some  who  had  voted  for  it  in  the 
former  feflion,  kept  out  of  the  houfe^  and  others 
owned  they  law  farther  into  the  defign  of  the  bill, 
and  fo  voted  againft  it.  Upon  a  divifion  it  was 
carried,  by  a  majority  of  twelve,  not  to  give  it  a 
fecond  reading,  but  to  rejedl  it.  The  following 
Ipeech  was  made  by  a  member  of  the  Houfe  of  Com- 
mons, on  that  occafion,  and  feems  to  contain  the 
fenfe  of  the  majority  of  that  houfe- 

Mr.  Speaker^' 
•     '  T.T  E  R  Majefiy  has   been    pleafed  in  all  her 
thrLufe    '  XJl  fpeeches,  to  give   us  lb  many  aifurances  of 
of  Com-     c  fupporting  the  Church  of  England  as  by  law  efta- 


the  bill  *  blifhed  ,  and  alfo  fuch  i-nftances  of  being  pun6lual 
cffil''i!Ii^'"  '  ^^  ^^^  promife  in  this  particular,  that  I  think  fhe 
Conformity . '  vcry  juftly  defervcs  the  title  of  Deferider  of  the  Faith. 

*  Her  defire  to  fee  this  bill  fucceed  the  laft  felTions 
'  of  Parliament,  was  fufficiently  Ihewn  by  the 
'  Prince   of  Demmrts    conftant    attendance   uponj 

*  it ',  and  I  believe  the  reafon  why  fome  perfons- 
'  oppofed    it,    was    becaufe    the   Queen  feemed  ta 

*  efpoufe  it. 

'  But  pray,  Gentlemen,   let  us  confider,.  how  tliis 

*  bill  came  to   be    loft  ^  Why,  two  or  three  noble 

*  Lords  were  by  turns  to  be  abfent  ?  The  mifcar- 
^  riage  of  the  bill  was  imputed  to  their  want  of  at- 

*  tendance,  when  at  the  fame  time  they  were  defired' 

*  to  be  out  of  the  way.     And  is  it  not  a  fhame,  that 

*  we,  who  have  given  fourfcore  millions  of  money 

*  for    the  prefervation   of  the    proteftant  religion, 

*  fhould  have  trimming  at  laft  in  a  bill  to  prevent 

*  hypQcrify  ? 

'  It  v/as  a  law  among  th-e  Athenmns^  that  when  any 

*  mutiny  or  difterence  arofe  in  the   city  of  Athens, 

*  the  inhabitants  Ihould  take  one  fide  or  other,  or 

*  ^\{t  they  banilh  them  the  city :  And  truly.  Sir,. 
^  when  numbers  of  Parliament,  and  Minifters  of 

2  ^  State 
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'  State  ftand  neuter,  in  matters  that  nearly  concern 
'  the  interctt  ot  the  church  of  England^  and  have  not 

*  courage  to  own  tlieir  opinion,   I   think  they  very 

'  well  deferve  to  be  turned  out.  Every  *  Gentleman  *  Dcf.gned 
'  here  is  Tent  up  to  give  liis  vofe,  and  when  he  de-^f^"'^hc["ew 
'  clines  that,  he  cannot  be  properly  faid  toferve  the  into  the 
-*  place  he  reprefents.     This  1  take  to  be  the  word  chamber' 

*  ibrt  of  cowardife.  when  the 

.    -r*  o-         1  •       •  1  •  ,-qucftion  was 

'  But  pray,  Sir,  let  us  enquire  into  the  meaning  otputfor  paf- 

*  all  t\\\s  trimming.  Are  we  afraid  to  diibblige  a  par- ^'"s  ^be  bill. 
^  ty  of  men,  that  are  againil  the  church  and  govern- 

'  ment  ?  Whofe  principle  of  hatred  and  malice  to  the 

*  fiimily  of  the  Stuarts  defcends  to  them  by  inheri- 
^  tance  ?  Men,  Sir,  that  offered  open  violence  to  her 

*  Majefty's  royal  grandfather  •,  men  that  have  noton- 
•^  ly  the  impudence  at  this  time  to  juftify  that  fad, 
^  but  to  turn  the  day  of  his  murder  into  ridicule,  and 

*  keep  a  calves-head-feajl  in  the  city.  And  can  we 
'  imagine  that  thole  who  are  enemies  to  her  Ma- 
'  jefty's  perfon  and  office,  and  that  were  for  hin- 
'  dering  her  from  com.ing  to  the  throne,  would 
^  not  be  glad  of  any  opportunity  to  fhove  her  out 
^  of  it  ? 

*  Are  thefe  the  men  to  be  countenanced  and  en- 
'  couraged  ?  This,  in  plain  Englijh.,  makes  me 
■*  believe  this   Miniiiry  has  too  great  a  refemblance 

*  of  the  laft;  that  my  Lord  S d  is  rifen  from 

*  the  dead,  and    now  become   Prime    Minifter  of 

*  State. 

*  And  now  I  am  upon  this  fubje6l,  give  me  leave 
'  to  tell  fome  Gentlemen  here,  who  have  been  bel- 

*  lowing  and  roaring  againft  perions  for  taking  places 

*  in  the  late  reign,   that  it  is  a  reflection  upon  them 

*  to  hold  and  conunue  their  places,  in  the  company 
'  of  thofe  that  they  have  been  exclaiming  againft. 

*  They  may  remember,  if  they  pleafe  to  recolle6t 

*  the  language    in    the    late  reign 6"/^,  you  muft 

'  turn  this  Gentleman  out ^  or  elfe  I  cannot  ferve  you. -^-^ 
•^  And  if  any  Gentleman  was  in  the  intereil  of  the 

Cc  3  .church 
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*  church    of  ^England.,    'twas  a  fufficient   exception 

*  againfl  his   being  employed.     No  Gentleman  of 

*  that  principle  was  then  thought  fit  to  be  a  Deputy- 
'  Lieutenant,    or  a  Juflice   of  the    Peace.  If  we 

*  would   take    the   fame    refolution,  and   the  fume 

*  fpirit,  things  might  be  better  managed  than  they 
'  are. 

'  I  did  wonder  to  hear  fo  many  B— ^s  againft 

*  this  bill,  but  that  wonder  ceafed,  when  I  confider- 
'  ed  whom  they  owed  their  preferment  to      The  A. 

*  B— — p  of  C y^  I  think  was  promoted  to 

'  that  fee  by  my  Lord  S d^s  intereft  ;  and  being 

*  afked  what  reafons  he  had  againft  this  bill,  replied, 
'  He  had  not  well  confidered  the  hilU  hut  that  my  Lcrd 
^  S'-'-^Y  told  him  it  ought  not  to  pafs."      ■  -This  was  a 

*  very  weighty  reafon  for  the  head  of  our  C— h 

*  to  give  i  and  yet,  I  dare  fay,  none  of  the  reft  of 
^  them  could  give  a  better.     One  would  be  provok- 

*  ed  by  the  late  behaviour  of  the  B- — s,  to   move 

*  for  leave  to  bring  in  a  bill  for  the  toleration  of 
«  Ep'  "cy  j  for,  fmce  they  are  of  the  fame  prin- 

*  ciples  with  the  difienters,  it  is  but  juft,  I  think, 
'  that  they  fhould  ftand  on  the  fame  foot. 

*  Now,  Sir,  give  me  leave  to  anfwer  fome  objec- 

*  tions  made  againft  this  bill.     Thefirftis,  thelitis 

*  unfeafonahle  at  this  time.  Why  unfeafonable  }  Is 
*'  it  not  as  feafonable  for  us  to  pafs  a  law,  for  the  fur- 
^  ther  defence  of  the  church  of  England  here,  as  it 

*  was  for  Scotland  to  pafs  an  a6t  laft  fellions  for  the 

*  fecurity  of  the  kirk  there  .^  Why  unfeafonable  ? 
'  does  the  fuccefs  of  our  arms  abroad,  or  the  levy- 

*  ing  money  at  home  depend  upon  it  }  No  Gentle- 

*  man  can  fay,  that  either  of  them  do ;  and  fince 

*  there  can  be  no  objedion  made  againft  the  good- 

*  nefs  of  the  bill,  why  fhould  we  defer  the  putting  it 
^  in  execution  ? 

^  Another  argument  againft  this  bill,  is,  that  it  will 
^  create  divijion.  Are  we  to  allow  a  fchifm  to  avoid 
^  ^ivifion  ?  The  difTenters  hold  it  lawful  to  com- 

^  municate 
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'  municate  Ibnietimcs,  and  if  ib,  why  unlawful  to 
'  comniunicate  at  other  tunes?  But  oh  !  The  fear  of 
'  offending  diHTenters  is  to  be  urged  as  an  argument, 
''  and  not  j3rovoking  the  church  of  England:  Either 
'  the  miniltry  muft  think  we  are  fo  good  natured,as 
'  not  to  be  difpleafed  at  any  thing  they  do,  or  elle 

*  that  our  number  is  fo  inconfiderabie,  that  they  do 

*  not  value  it  if  we  arc  difpleafed. 

'  Another  argument  againft  this  bill  proceeds  from 

*  the  number  and  fbrength  of  the  diflenters.  This  I 
'  take  to  be  an  excellent  argument  for  the  bill ;  for 
'  if  they  are  fo  ftrong  and  numerous,  it  is  high  time 

*  for  us  to  guard  our  felvcs  againft  them,  and  I  appeal 

*  to  every  Gentleman  here,  whether  one  diflentcr  in 

*  place,  is  not  capable  of  doing  more  mifchief  to  the 
'  church  of  England^  than  ten  ,out  of  it  ?  Suppole, 
'  Mr.  Speaka^j^  the  diflenters  had  the  power  in  their 
'  hands  (as  they  will  certainly  in  a  fhort  time,  if  not 
'  reftrained)  would   they  admit  the  church  of  Eng- 

*  land  into  places  of  truft,  and  into  the  legiflature, 
'  upon  occafional  conformity  ? 

'  Her    Majefty  has  been  fo  generous  as  to  offer 
'  what  further  iecuricy  they  think  fit  for  the  religion 

*  in  Scotland  y  how  comes  it,  that  fome  Gentlemen 
'  fhould  reprefent  her  Majefty  fo  much  concerned  to 
'  preierve  a  religion  fhe  is  not  of,  and  fo  unwil- 
'  ling  to  grant  a  fecurity  for  the  church  in  which 
'  file  expeds  to  be  fiived  ;  according  to  this  method, 
'  one  might  expe6l  the  Scotch  covenant  to  be  brought 
'  again  into  England^  and  that  the  prefbyterian  par- 
'  ty  of  that  kingdom,  ftiould  remonftrate  (as  they 
'  did    to   her    royal   grandfother)  the  neceffity    of 

*  having  one  religion,  and  one  worfhip  iri  both 
'  kingdoms. 

'  We  have  been  under  great  expences  in  keeping 
'  thefe  Gentlemen  out,  and  have  been  traduced  as 
'  perfons  defigning  a  French  government  \  and  all 
'  the  return  we  are  like  to  have  for  our  fervices  and 
'  fufferings,  in  our  purfes  and  reputations,  is,  that 
C  c  4  \  thefe 
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^  thefe  perfonsare  like  at  lafl  to  become  our  mailers, 
'  which  is  a  very  great  difcouragement. 

'  Mr.  Speaker^  I  take  this  practice  of  occafional 

*  conformity,  to  elude  the  force  of  one  of  the  beft 

*  Jaws  made  in  the  church  o^  England's  defence,  that 
^  it  is  fcandalous  and  knavifh  in  it  felf,  and  I  will  pre- 
^  tend  to  foretel  this,  that  by  the  benefit  of  this  oc- 
^  cafional  conformity,    the  diflenters  will  come   to 

*  be  the  majority  of  this  houfe,  and  then  I  will  ven- 

*  ture  to  pronounce  the  days  of  the  church  of  Eng- 
^  land  few.     That  I  may  not  fee  fuch  difmal  effecSs 

*  of  our  pretended  moderation,  I  heartily  wifli  fuc- 
'  cefs  to  this  bill. 

On  occafion  of  the  firft  reading  of  the  bill  in  the 
Houie  of  Lords,  a  learned  and  illuftrious  Prelate 
made  the  following  admirable  fpeech,  in  oppofi- 
tion  to  it. 

'  My  Lords^ 

li'l^.V.ni^  ^  ¥  ^"^  very  glad  to  find,  that  how  much  heat  foever 

Speech  a-     '  J|^  this  matter  lias  raifed  abroad,  yet  none  of  that 

gamft  the     t  j^^g  appeared  in  all  this  debate  :  If  a  heat  of  zeal  has 

'  appeared  in  fome,  yet  nothing  has  been  mixed  with 

*  it  unbecoming  the  dignity  of  this  houfe,  and  the 

*  folemniry  of  a  great  council :  It  is  a  difadvantage, 

*  efpecially  to  one  of  this  Bench^  to  fpeak  againft  any 

*  thing,  that,  in  the  found,  and  firft  appearance, 

*  feems  to  be  intended  for  the  fervice  of  the  church ; 

*  and  I  am  fure,  if  I  were  not  fully  convinced  that  it 

*  is  not  fo,  but  that,  how  well  foever  it  may  be  in- 

*  tended  by  fome,  the  effeds  of  it  will  be  quite  con- 

*  trary,  I  could  not  have  a  heart,  or  a  face  to  fpeak 
''againft  tt^  but  fliould  promote  it  with  all  poflible 

*  zeal. 

'  I  confefs  I  am  already  bound  up,  as  to  this  parti- 

*  cular,  and  determined  by  a  promife  folemnly  made 

*  to    the  Queen.     Her  Majefty  recommended  union 

*  to  us,  with  '^particular  vehemence  of  ftyle^  when  (he 

^faid, 
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*  fa  id,  jhe  ivanted  words  to  exprefs  hozv  earncftly  fl^e  de- 
^  fired  to  fee  union  ^  and  a  good  agreement  among  her 
'  fidje^s.  I  am  fure  we  mud  all  v/ant  words  to  ex- 
'  prefs  a  due  fenfe  of  that,  royal  tendernefs  and 
'  care  of  us.  In  our  addrefs  to  her  Majefty  we 
'  promifed,  not  only  to  avoids  but  to  oppofe  every  thing 
'  that  might  tend  to  create  difiinion  and  diforder :  And 
'   I  do  freely  own,  that  I  had   then   this  very  thing 

*  in  my  thoughts,  as  I  believe  a  great  many 
'  others  had,  and   therefore  I  look  on   my  felf  as 

*  under  an  obligation  now  to  perform  what  I  then 

*  promifed. 

'  I  know  fome  of  our  order,  as  well  as  my  felf  in 
'  particular,  have  been  very  indecently^  and  I  hope  very 
'  unjuftly  too,  treated  in  many  printed  libels  upon 
'  this  very  account  -,  as  if  we  were  the  enemies  to 

*  the  church,  becaufe  we  cannot  think  this  bill  for  its 
'  fervice.  The  ftation  we  are  in,  fets  us  above  the 
'  anfwering  every  fpiteful  writer.  But  next  to  the 
'  Queen,  we  owe  it  to  your  Lordfhips  to  fatisfy  you, 
'  if  any  thing  fticks  with  you.  We  hope  we  may  ap- 
'  peal  to  the  world,  and  to  our  dioceffes  in  every  par- 
'  ticular,  whether  our  labours  do  not  fhew  a  true  zeal 

*  for  the  church  in  all  its  concerns  .^  We  are  the  dif- 

*  ciples  of  the  crofs^  and  mud  go  through  good  report ^ 

*  and  til  report^  but  we  hope  we  are  fo  well  known, 
'  and  have  a6led  fo  long  in  a  publick  fcene,  and 
'  have  a6led  fuch  a  part  on  it,  that  we  may  reckon 
'  our  felves  above  fuch  calumnies. 

'  Even  St.  Paul  faid,  he  became  a  fool  in  glorying^ 

*  but  it  was  when  others  compelled  him  to  it :  We 
'  mufl:  freely  own  that  there  have  been  fuch  feverities 
'  among  us  in  every  reign,  fince  the  reformation, 
'  that  thefe  are  blemifhes  not  eafily  wiped  off.  The 
'  Burnings  in  King  Edward's  reign  is  the  reproach 

*  of  that  time,  l^he  capital  proceedings  in  Queen 
'  Elizabeth's  reign,  and   the  fevere  a6t  of  the  25th 

*  year  of  it,  that  punifhes  meetings  with  imprilbn- 
^  ment,  banifhment  and  death,  is  a  blemilh  even  on 

'  that 
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*  that  long  and  glorious  reign.     The  repeal  of  that 

*  adb  pad  in  both  houfes,  and  it  is  known  hy  what  ma- 
'  nagement  it  was^  that  it  was  not  tendered  to  the  royal 

*  a£ent.  The  mention  of  Queen  Elizaheth^s  reign  leads 
^  me  to  take  notice  of  what  has  been  faid  in  relatioii 

*  to  the  maxims,  by  which  fhe  governed  her  felf,  as 
'  if  fhe  had  been  inflexibly  fteady  in  the  obfervation 
'  of  the  laws  in  matters  of  religion.  It  is  certain, 
'  that  fhe  treated  the  Papifis  all  along  with  very  par- 

*  ticular  indulgence :  She  would  have  the  Peers  ex- 

*  culed  from  the  obligation  to  take  the  oath  of  fu- 
'  premacy ;  fhe  employed  Papijls  in  all  her  affairs  ; 

*  they  were  Privy- Councellors,  and  Lord-Lieutenants, 

*  her  Lord  Treafuxer  protefled  againfl:  all  ads  for  the 

*  reformation,  and  was  known  to  be  a  church  Papifis 
'  or  an  occafional  Conformxfi  •,  and  yet  he  continued  in 
Vthat  great  poft  14  years  till  he  died  ;  fhe  encourag- 
'  ed  the  occafional  conformity  of  Papifis^  and  appre- 
'  hended  no  danger  in  that^  even  from  them  ;  and 

*  yet,  I  hope,  it  will  be  acknowledged  that  there  was 

*  more  reafon  to  be  afraid  of  them,  confidering  both 
'  their  numbers,  and  the  hopes  of  a  popifh  fuccefTor, 
'  than  we   have   now  to  be  afraid  of  the  Dijj'enters. 

*  She  encouraged  occafional  conformity^  and  no  body 
'  was  uneafy  at  it  -,  but  the  Pope  faw  what  it  was  like 
'  to  end  in,  and  therefore  he  took  care  to  put  a  flop 
'  to  it. 

*•  The  feverities  in  King  James's  reign  caft  a  blot 
'  on  it  •,  and  the  proceedings  in  the  Star-Chamber^  and 
'  the  High-Commiffton^  are  let  forth  by  a  mhk  *  hifio- 
^ckrentnf''  Tum^  as  thlngs  that  did  not  a  little  contribute  to  bring 
^  on  us  the  miferies  of  a  civil  war.  The  proceedings  in 
'  King  Charles  the  lid's  reign  were  fevere,  and  kx  on 
'  with  bad  defigns.     That  in  a  time  both  of  war, 

*  and  of  a  plague,  fuch  an  a6l  as  the  Five-mile-a5i 
^  fhould  have  paft,  will  amaze  all  that  do  know  the 

*  fecret  of  that  time.     Soon  after  the  reftoration,  it 

*  had  been  a  very  eafy  thing  to  have  made  up  all  dif- 
^  ferences  among  us,  but  the  dcfign  was  to  inflame 

them  ; 
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them  •,  and  that  matter  was  far  driven  as  we  all 
know.  The  Earl  of  ^r//?^?/ called  together  a  meet- 
ing of  the  chief  of  the  Pap/Jis^  and  tendered  them 
an  oath  of  fecrecy,  as  the  Lord  Stafford  told  me 
in  the  Tozuer^  and  told  it  likewile  at  the  bar  of  the 
hoiife  ;  he  then  told  them,  that  the  breach  between 
the  Church  and  the  Dijfcntcrs  was  now  fixed,  and 
would  be  carried  further ;  it  was  therefore  their  in- 
tereft  to  make  ufe  of  all  the  provocations  the  dilTen- 
ters  might  meet  with,  and  to  offer  their  affiftancc 
to  them,  in  order  to  the  engaging  them  to  petition 
for  -x general  toleration:  Yet  they  could  never  be 
brought  to  it.  When  the  declaration  for  a  general 
toleration,  in  1672,  was  queftioned  in  Parliament, 
which  brought  on  the  ad  of  the  "Teji^  let  forth  in  the 
preamble  of  this  bill,  the  Lord  C//^6?r^  got  fome  to 
move  in  favour  of  the  Dijfenters,  hoping  that  would 
have  provoked  either  the  one  fide  or  the  other,  and 
that  either  the  church  party  might  be  offended,  with 
the  motion,  or  the  Dijjenters^  with  the  refufing  it. 
That  was  ftopt  by  Alderman  Love^  who  defired,  tho 
his  own  perfuafion  was  well  known,  that  nothing 
with  relation  to  them  might  intervene  to  flop  the  fe- 
curity,  that  the  natbn,  and  the  proteftant  religion 
would  have  by  that  ad  *,  in  this  he  was  feconded 
by  moft  of  that  party,  fo  that  the  a6l  was  obtained 
in  fome  meafure,  by  their  affiflance,  and  therefore 
it  would  be  hard  to  turn  it  againfl  them  y  for  the 
King  was  then  highly  offended  with  them,  for  the 
giving  up  his  declaration.  This  wrought  fo  much 
on  that  houfe,  that  was  fo  zealous  for  the  church, 
that  they  ordered  a  bill  to  be  brought  in  for  the  eafe 
of  Protejiant  Dijfenters^  in  which  little  progrefs  was 
indeed  made,  yet  to  the  end  of  that  Parliament,  the 
conventicles  were  held  very  publickly,  and  they 
never  paffcd  a  vote,  or  made  an  addrefs  againft 
them.  In  the  end  of  King  Charles's  reign  we  all 
remember,  that  a  new  proiecution  of  them  was  kt 
on  foot,  and  even  then  when  the  feverities  againfl 

'  them 


35)(J  Pariiamentary      A.  1704, 

«  them  were  very  hard,   they  were  foUicited  by  the 

*  agents  of  the  court  to  petition  for  a  general  tolera- 

*  tion^  but  they  coujd  not  be  prevailed  on.  What 
^  fome  of  them  did  in  King  Jameses  reign  is  well 

*  known,  and  cannot  be  excufed.  By  all  this  we  fee, 
«  that  the  whole  management  with  relation  to  dif- 
^  fenters,  was  an  artifice  to  advance  2ipopifh  intereft, 

*  which  muft  needs  giveajuftjealoufyof  every  thing 
^-  that  looks  that  way.  After  the  late  King  had  deliver- 
'  ed  us  from  all  our  fears  and  dangers,  to  whom  {let 

*  ungrateful  and  malicious  men  treat  his  memory  as  they 
^  pleafe)  we  owe  our  prefent  happinefs,  and  that  we 

*  are  now  fitting  here,  his  next  care  was  to  fccure  the 

*  church  of  England  by  the  a6l  of  toleration^  which 
^  has  not  only  fet  the  Bijfenters  at  eafe,  but  has  made 
^  the  church  both  flronger  and  fafer,  fince  God  has 

*  fo  blefTed  our  labours,  that  we  fee  the  Dijfenters  lofe 
"  as  much  ftrength  as  we  gain  by  it.  The  heat  raifed 

*  by  thofe  diff^ntions  is  much  allayed,  and  their  num- 
^  bers  are  abated  by  a  moderate  computation  at  leaft 
^  a  fourth  part,  if  not  a  third.     But  now  they  are 

*  alarmed  and  begin  to  put  on  more  zeal,  for  they 
'  apprehend  the  toleration  is  aimed  at,  and  that  how 

*  little  Ibever  feems  to  be  in  this  bill,  it  is  a  ftep,  and 
^  will  be  followed  by  more,  that  are  kept  in  referve 

*  till  this  point  is  once  gained.  The  next  ftep  may  be 

*  for  their  wives  and  children,  and  fo  the  matter  may  be 

*  carried  on  till  the  whole  toleration  is  broke  through. 

*  If  one  picks  at  a  great  dyke  that  keeps  out  the  fea, 

*  it  will  be  tliought,    how  fmall  a  breach  foever  he 

*  makes  at  firft,  that  he  defigns  a  total  inundation. 

^  This  feems  to  weaken  and  lliake  the  toleration,  fo** 

*  men  will  grow  jealous,  and  be  on  their  guard,  and 

*  by  this  means  we  of  the  church  ihall  not  have  fo 
■*  free  and  unexcepted  an  accefs  to  work  on  their  rea- 

*  fons,  which  we  now  do  with  fo  much  fuccefs,  when 

*  once  their  palTions  are  kindled  againft  us.  The  pre- 

*  fent  flate  of  our  affairs  makes  this  yet  more  unfea- 
^  fonable.  It  is  a  common  maxim,  followed  even  by 

[  perfecutors 
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perlecutors,  to  keep  things  quiet  at  home,  when 
Nations  are  engaged  in  war;  cfpecially  in  fuch  a 
war  as  this,  which  is  for  univerfal  monarchy^  where 
all  is  at  Jiake.  There  may  happen  great  accidents 
in  war,  and  it  is  no  way  advifable  to  raile  difcon- 
tents  or  apprehenfions  in  great  numbers  at  home, 
which  may  come  to  have  very  ill  effects,  when 
we  are  in  no  good  condition  to  deal  with  them. 
*'  I  know  Ibmewhat  oti  foreign  affairs  :  During  the 
firil  fix  or  feven  years  of  the  lad  reign,  it  was 
the  common  topick  of  the  agents  of  France^  in  the 
courts  of  our  Allies,  that  England  was  {o  dif-Jointed 
by  flidions  at  home,  that  there  was  no  trufting  to 
it  -,  no  doubt  the  fame  arts  are  now  pradlifed.  Por- 
tugal and  ^avcy  are  two  Allies  of  the  greatefl:  confc- 
quence  to  us,  who  have  no  ftrength  to  refifl:  the 
force  that  will  be  poured  in  upon  them,  but  as  they 
hope  to  be  fupported  by  the  treafure,  the  fleet,  and 
the  affiftance  of  England,  Any  thing  that  divides 
and  weakens  us  muft  give  them  a  melancholy  pro- 
Iped,  and  may  make  very  dangerous  impreffions 
on  them  ;  whereas  our  union  at  home,  and  the  main- 
taining the  happy  calm  the  nation  is  now  in,  will 
encline  them  to  depend  more  firmly  on  our  trea- 
ties v/ith  them. 

'  Some  things  give  a  juft  fufpicion,  when  the  men 
who  promote  them,  and  write  for  them  without 
doors,  are  the  known  and  avowed  enemies  of  the 
government,  who  deny  the  Queen's  title,  and  are 
looking  to  one  beyond  Sea.  Can  we  think  that  thofe^ 
who  feparate  from  our  churches,  and  have  raifed  a 
fchifm  in  it,  can  be  zealous  for  the  peace  and  or- 
der of  the  church  ?  They  are  zealous  for  fomewhac 
elfe,  and  therefore  we  may  well  believe  their  zeal 
in  this  particular,  is  with  a  \'iew  to  that  to  which 
they  are  driving.  One  author,  who  has  writ  two 
books  in  behalf  of  this  bill,  is  known  to  be  the 
fur iouf eft  Jacobite  in  England,  and  does  not  conceal  it. 
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*  even  in  thofe  books.  In  one  of  thefc  he  fays.  He  is 
'  one  called  an  high  churchman.  Thefe  are  new  terms 
'  of  diftindlion,  raifed  on  defign  to  diftrad  us  yet 
'  more.  I  know  no  high  church.^  but  the  church  of 
'  Rome ;  and  that  author  h — *  has  in  another  book 
'  iliewed  us,  how  near  he  comes  to  that  church,  when 
'he  propofes,  T!hat  a  treaty  may  he  fet  on  foot  hetweeri 
'  our  Convocation,  and  the  Affembly  of  the  Clergy  of 
'  France  ;  and  that  we  fhculd  abate  the  Regal  Supre- 
'  macy,  and  they  the '^'x^dX^  and  then,  he  fancies,  all 
"  other  matters  could  be  eafily  adjuiled  :  So  here  we 
'  lee  who  are  to  be  called  higlj  church.  Our  legal  efta- 
'  blifhment  founded  upon  primitive  pattern,  is  the 
'^  true  mcafure  of  our  church  ,  and  tliofe  who  rife  above 

*  /'/,  are  as  much  out  of  the  way,  as  thofe  who  fall  be- 

*  low  it.   But  I  knew  one  of  the  eminentefl  Papifls  of 
'  the  age,  who  ufed  often  to  fay.  He  was  for  the  church 

*  of  England  as  by  Jaw  ejlahltfbed  -,  I  took  the  liberty 

*  to  afk  him  how  fuch  a  profeillon  did  agree  with 

*  his  fincerity  ?  Fie  anfvvered.  He  looked  upon  the  laws 

*  of  ^etn  Mary  as  yet  in  full  force  ^  for  he  thought  S^ueen 

*  Elizabeth,   who  repealed  thcm^  had  no  more  right  to 

*  the  Crown  than  Oliver  Cromwell  had^  fo  that  her 

*  laws  were  no  laws.     I  confefs,  cyer  fince  that  time, 

*  I  have  been  jealous  when  I  hear  fome  perfons  pre- 

*  tend  fo  much  zeal  for  the  church  of  England,  The 

*  fury  with  which  this  matter  is  driven,  does  height- 

*  en  the  jealoufy.     Wb.at  great   matters  could  this 

*  bill  produce,  if  there  were  not  fomewhat  under 

*  it? 

'  How  comes  it  that  our  Bench  fhould  be  inde- 

*  cently  treated,  becaufe  we  cannot  all  of  us  think 

*  it  feafonable,  and  do  not  apprehend  that  we  need 

*  it  ?  We  have  in  the  whole  courfe  of  our  lives  ad- 

*  hered  to  theintereftof  the  church  at  all  perils,  and 
'  in  all  times,  without  ever  once  in  any  particular 
'  leaning  to  the  Diffenters :  And  yet  we,  who  have 

*  been  our  whole  life  long,  by  our  labours  and  wri- 
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tings,  btiildifig  up  the  churchy  mud  now  be  defamed 
:is  the  undcrmincrs,  bccaufe  we  cannot  comply 
with  other  men's  notions.  11ie  head  of  our  *  order  Archh\{hop 
is  miireprefcnted  with  as  much  injullice  as  viRilence,°^^^^"''''*«- 
tho'  he  Hood  as  in  the  front  of  the  church  m  the 
mod  dangerous  times  •,  and  fldfe  llories  are  made, 
and  jxiblickiy  reported  of  him.  I  love  not  to  ufe 
harder  words,  but  this  could  be  the  better  born, 
if  it  were  not  for  the  relations  and  dependencies  ot 
thofe  who  vent  'em.  I  my  felf  have  met  with  a 
larger  fnare  of  fuch  treatment,  though  in  no  ftep 
or  part  of  my  life,  I  ever  gave  the  lead  occafi- 
on  for  it.  When  I  wrote  the  hiftory  of  the  reforma- 
tion^ for  which  I  had  the  thanks  of  this  houfe,  I 
was  then  under  no  byafs  ♦,  1  had  neither  favour 
nor  intered  to  tie  me,  fo  that  I  wrote  purely  what 
was  my  own  fenle  of  things  •,  and  yet  I  took 
care  to  mark  all  the  fird  beginnings  of  Non- 
co7iformity^  all  the  grounds  they  went  on,  and  all 
the  colours  that  impofed  on  them,  and  have  diewed 
the  midakes  and  weaknefs  of  every  one  of  them, 
with  an  honedy  and  zeal  that  ought  to  fet  me  be- 
yond fufpicion.  But  I  own  I  began  the  world  on  a 
principle  of  modtration,  which  I  have  carried  down 
thro'  my  whole  life,  and  in  which  I  hope  I  diall 
continue  to  my  life's  end.  There  was  a  time  when 
thofe  who  are  now  fo  furious,  and  perhaps  fo  full  ot 
hopes,  needed  my  fervice,  and  I  had  fome  credit, 
which  for  fome  years  was  chiefly  imployed  in  their 
behalf.  Your  Lordfhips  may  remember  with  what 
vehemence  I  pleaded,  for  excufing  the  deprived 
Bidiops  from  the  oaths.  Others  were  then,  and 
are  now  in  great  pods,  who,  I  am  confident,  will 
do  me  the  judice  to  own,  that  I  was  the  common 
agent  both  for  Papifls  and  Jacobites  in  didrefs;  for 
which  we  are  now  lb  ill  rewarded.  But  now  to  fpeak 
to  the  titleof  the  bill,  occafional  conformity^  I  cannot 
in  the  general  condemn  this,  but  as  it  is  accompa- 
nied with  error  and  midake.     For  a  particular  in- 

'  dance. 
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fiance,  I  my  felf  was  an  occafional  conformift  in 
Geneva  and  Holland.  I  thought  their  churches 
were  irregularly  formed,  under  great  defecls  in  their 
conftitution,  yet  I  thought  communion  with  them 
was  lawful,  for  their  worfhip  was  not  corrupted  5 
but  at  the  iame  time  I  continued  my  communion 
with  our  own  church,  according  to  the  liturgy  of 
this  church,  with  all  that  came  about  me.  Andif 
the  defigns  of  fome  of  the  promoters  of  this  bill^  fhould 
be  brought  about,  and  I  driven  beyond  fea,  {unlefs 
among  other  unpardonable  people^  I  fhould  he  at  jirfi 
knocked  on  the  head)  I,  in  that  cafe,  would  commu- 
nicate with  the  foreign  churches,  but  would  like- 
wife  gather  all  of  this  church  about  me,  and  ftill 
continue  to  worlhip  God,  according  to  the  liturgy, 
to  my  life's  end.  So  I  think  Occafional  Conformity^ 
with  a  lefs  perfect  church,  may  well  confifl  with 
the  continuing  to  worlhip  God  in  a  more  perfedl 
one.  •  It  remains  then  a  point  of  opinion  which 
church  or  fociety  is  the  lefs  perfect,  In  this  I  am 
very  fure  our  church  is  the  more  perfe6l  and  regular, 
and  that  the  feparation  is  founded  upon  error  and 
miftake,  and  that  true  edification  is  among  us, 
and  not  among  them ;  but  fome  of  them  by  un- 
happy education,  think  otherwife,  and  in  this 
they  are  certainly  to  blame,  as  they  are  in  every 
part  of  the  feparation.  But  if  it  is  intended  to 
tolerate  them  under  their  other  miftakes,  I  do 
not  fee  why  this  ihould  not  be  tolerated  likewife, 
fince  it  is  much  lefs  dangerous  than  the  other 
pradices,  which  are  not  at  prefent  complained 
of. 

'  The  noble  hiftorian,  whom  ye  are  now  all  read- 
ing with  much  pleafure,  finds  great  fiult  with  thofe 
who  did  not  go  to  the  French  churches,  even  where 
they  had  an  Ambaflador's  chappel  to  refort  to,  tho* 
this  was  certainly  an  Occafional  Conformity  with  a 
lefs  perfcd  church,  where  there  was  no  obligation 
to  go  to  it  J  and  when  they  had  a  more  perfedt 

'  one 
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one  at  hand.  It  has  been  a  topick  infiiled  on  by 
aJl  who  have  writ  againil  the  Dijfentcrs,  from  the 
firft  beginning  of  the  difpates  down  to  the  prefent 
times  -,  they  have  been  always  called  on  to  come 
as  near  the  church  as  they  could,  and  to  do  all  that 
they  could  do  with  a  good  confcience,  and  there- 
fore before  the  wars,  great  difference  was  made 
between  the  Puritans  and  the  Brownijts  or  Scpa- 
ratifts^  on  this  very  account :  But  now  all  that  is 
reveried  ;  the  Separatijls  are  well  lookt  on,  where- 
as thole  who  come  much  nearer  us  are  difcou- 
raged)  tho'  we  all  fee,  that  this  is  a  flep,  by  which 
many  come  over  entirely  to  us,  anci  the  children 
of  others  do  enter  into  a  conftant  communion  with 
us  -,  and  fhall  we  go  to  call  a  fcandal  on  this  to 
difcourage  it  ? 

'  In  my  diocefe,  thole  who  are  Occafional  Confor- 
mijls  out  of  principle,  who  fometimes  go  to 
church,  and  go  fometimes  to  meetings,  are  without 
number ;  who  yet  have  no  office,  and  feem  to  pre- 
tend to  none ;  I  confefs  I  do  not  defire  to  prefs  it 
too  hard  upon  them,  that  they  may  not  do  both, 
left  this  inftead  of  keeping  them  from  meetings, 
hinder  them  from  coming  to  church.  I  have  heard 
but  of  one  in  office  in  my  diocefe,  who  goes  to 
meetings,  and  that  is  only  to  a  weekly  ledture. 

'  Therefore,  fince  Occafional  Conformity  is  only  to 
be  blamed,  when  it  goes  upon  an  error  and  a  mif^ 
taken  principle,  I  do  not  fee  why  it  fliould  be  worfc 
treated  than  the  errors  that  are  now  tolerated,  for 
it  is  of  all  the  other  errors,  that  which  has  done 
the  greateft  fervice  to  the  church, 

'  I  now  come  to  the  bill  itfelf :  I  mlfs  a  preamble 
here,  that  was  in  the  former  bill,  in  favour  of  tole- 
ration, which  is  now  left  out;  I  confefs  I  don't  know 
how  it  came  to  be  there,  for  it  did  not  very  well 
agree  with  the  bill,  efpecially  as  it  was  firft  fent 
up  to  us.  It  put  me  in  mind  of  a  claufe  in  thefen- 

VoL.  IV.  D  d  '  tcncc 
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*  tence  of  the  Inquifitors ;  when  a  Heretick  is  con- 
'  demned,  and  dehvered  to  the  fecular  arm,  they  con- 

*  jure  the  Magiftrate  by  the  mercies  of  God,  and  the 

*  bowels  of  Jefus  Chrift^  that  no  harm  be  done  to  the 

*  obflinate  Heretick,   neither  in  hfe  nor  limb ;  but 

*  all  this  is  h\i\.farce^  for  he  is  to  be  burnt  immediate- 
'  ly  :  Yet  after  all,  thefe  v/ords  were  a  folemn  decla- 
'  ration,  that  could  not  have  been  forgot,  if  other 
'  matters  had  been  afterwards  offered  at :  They  are 
'  now  left  out  with  great  fmcerity,  no  doubt,  by  thofe 
^  who  do  not  intend  to  maintain  the  toleration  ad  ; 

*  a  very  honeft  part  when  they  will  not  profefs  it!  I 
'  know  it  may  be  faid,  let  us  put  in  thefe  words,  and 

*  fland  to  them.  But  ftiil  this  will  not  lay  the  appre- 

*  henfions,  that  the  leaving  out  thefe  words  mull  raife, 
'  as  if  the  original  defign  of  this  bill  was  toftrike  at 
'  the  toleration  %  and  that  therefore  thofe  who  have 

*  contrived  it,  would  not  limit  themlelves  by  words 

*  of  their  own  framing,  fo  they  may,  to  carry  their 
'  point,  confent  to  their  being  put  in  by  others,  to 

*  which  they  do  only  give  way,  which  they  will  not 

*  think  to  be  fuch  a  tye  on  them,  as  if  they  had,  of 

*  one  accord,  put  them  in  the  firfl  draught  of  the 

*  bill.     There  are  other  words  in  the  preamble,  that 

*  do  not  appear  to  me  to  be  well  grounded  after  the 
'  two  ads,  the  corporation  aEl  and  the  teft  a5i  are  fet 
'  forth.  It  is  inferred,  that  it  was  intended,  that  all 

*  men  comprehended  in  them  fhould  be,  and  always 

*  continue  to  be  of  the  communion  of  the  church  of 
'  England.  By  the  firfl  of  thefe  ads,  no  man  could 
'  bear  office  in  a  corporation,  unlefs  he  had  received 
'  the  facrament  within  a  year  before  ;  and  by  the 

*  other,  he  who  had  a  place  of  truft  was  to  receive 
'  the  facrament  within  three  months  after  *,  fb  by 

*  thefe  ads,  it  is  very  true,  that  no  man  might  be 
'  in  any  employment,  who  either  had  not  been,  of 

*  was  not  then  in  the  communion  of  the  church,  but 

*  there  is  not  a  claufe,  nor  a  word  in  either  of  thefe 

'  ads 
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*  ads,  that  imports,  that  he  fhould  always  continue 
*•  to  be  lb.  If  the  claufe  once  offered  had  been  rc- 
'  ceived  obliging  fuch  perfons  to  come  to  church 

*  once  a  month,  and  to  receive  the  Hicrament  once  a 
«  year,  then  this  intention  fliould  have  been  fairly  de- 

*  clared  •,  but,  as  it  is,  fince  no  fuch  claufe  appears, 

*  I  don't  fee  how  in  a  recital  we  can  affirm  a 
«  thing  that  has  no  foundation,  for  how  unlimit- 

*  ed  Ibever  our  ena6ling  power  may  be,  yet  in  a  re- 

*  cital  a  thing  muft  either  be  as  it  is  fet  forth  to  be, 

*  or  all  the  authority  on  earth  cannot  make  it  to  be 

*  otherwife  than  it  is.     As  for  the  enacting  part, 

*  when  in  a  proper  time  a  bill  fhall  be  brought  in, 

*  difabling  all  to  hold  any  employment,    but  thole 

*  who  continue  to  be  in  the  communion  of  the  church 

*  of  Engkvd^  I  fliall  concur  in  it  heartily;  but  for  a 

*  fine  of  50/.  I  cannot  agree  to  it;  that  punifhment 

*  goes  further  than  difabling  :  I  cannot  agree  to  any 

*  fuch  claufe  :  Nor  is  it  confifbent  with  the  a6t  of  to- 

*  leration,  to  lay  a  heavy  fine  for  going  to  a  meeting 

*  tolerated  by  law :  Nor  can  I  confent  to  the  reck- 
'  oning  the  foreign  churches  tolerated  among  us^  which 

*  are  by  name  excepted  in  the  a6t  of  uniformity^ 

*  among  the   meetings  of   the  feparatifls  from  our 

*  church,  ^his  will  have  a  ftrange  found  all  the  world 
'  over^  and  will  he  a  mighty  difcouragement  to  allahroad^ 
'  who  expe6l  deliverance  and  protedion  from  hence, 
'  when  they  underfland  that  it  is  made  fo  criminal  a 
'  thing  to  worfhip  God  with  them,  and  according 

*  to  their  way:  For  thefe  reafons,   I  think  this  bill 

*  ought  not  to  be  now  entertained,  but  that  the  fub- 

*  jed  matter  of  the  bill  ought  to  be  left  to  be  con- 

*  fidered  at  a  proper  time. 

This  Speech  fome  would  then  have  to  have  been 
feconded  by  another,  faid  to  be  fpoke  by  the  Lord 

D  d  2  Mj 
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My  Lords^ 

Another      «  T  Am  vcry  little  perfonally  concerned  in  this  bilV; 

gafnft  it!"    '  A  I  have  no  office,  I  expefl  none,  nor  do  I  dcfire 

'  any  -,  and  yet  I  pay  as  much  duty  to  her  Majefty, 

'  and  wifii  as  well  to  her  government,  as  thole  that 

'  have  half  a  dozen. 

'  I  fhall  not,  my  Lords^  enter  into  the  confidera- 

*  tion  of  thejufticeor  injufliceof  thisbill,  whether  a 
'  man  may  be  deprived  of  what  he  has  a  legal  right 

*  to,  without  any  forfeiture  on  his  part ;  tho',  in  my 
'  opinion,  he  may  ;  becaufe  private  right  is  always 
'  to  give  place  to  publick  fafety  •,  and  nothing  elfe 
'  can  juftify  one  of  the  bed  bills  that  ever  was  made 

*  for  the  fecurity  of  the  Proteflant  religion,  I  mean 
'  the  teft  a5i :  But  this  is  not  the  cafe  here  -,  the  per- 
'  fons  atfeded  by  this  bill  are  fuch  as  have  always 
'  been  ferviceable  to  the  government,  and  are  fome 
'  of  the  beft  friends  to  it. 

*  Nor  fhall  I  trouble  your  Lordlhips  to  fhew, 

*  that  the  groat  enemies  of  the  ftate  do  not  lb  much 
'  confider  you  as  you  are  three  different  nations,  but 

*  as  you  are  an  imbodied  people  under  one  Sovereign. 

*  Neither  does  the  church  of  Rome  lb  much  oppoie 
'  youy  as  Gonfidered  under  the  notion  of  church  of 

*  Englandy  occafional  conformift,  or  diffenter  •,  but 

*  as  you  are  part  of  the  northern  herefy,  as  you  deny 

*  the  fupremacy,  infallibility,  and  aflert^the  idolatry 

*  of  their  church :  They  have  no  more  afFe6lion  for 

*  any  one  of  thefe  perfuafions,  than  for  another, 
^  and  equally  defign  the  ruin  of  us  all. 

*^But,  my  Lords ^  that  which  I  Ihall  flridly  fpeak 
^  to',  is  the  point  of  time  in  which  this  bill  vifits 

*  you ;  and,  in  my  opinion,  it  could  never  have 
^  come  in  a  more  unfeafonable  and  more  dangerous 
'  jundure :  I  hope  your  Lordlliips  will  rfot  think  I 
'  wander  from  the  fubjed  of  the  debate,  if  I  fhew 

*  you  a  little  the  prefent  pofture  of  our  affairs,  as  lb 

*  many  arguments^, that  ^t  leaft  will,  I  hope,  juftify 
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nie  for  giving  my  vote  againtl  a  fccoad  reading  of 
this  bill. 

'  Firfl-,  my  Lords^  Jf  we  confider  what  a  potent, 
what  a  vigilant  adverlary  we  have  to  llrugglc  with, 
the  French  King,  a  Prince  whofe  deftgris  are  laid 
upon  the  great  eft  maturity  pf  deliberation^  carried  on 
with  the  great  eft  fecrecy^  and  executed  with  the 
greateft  difpatch :  There  is  no  unfteadinefs  in  his  coun- 
cils^ his  troops  are  never  furprizcd^  his  defigns  are 
never  betrayed^  his  attempts  never  difappointed  by  ei- 
ther the  emulation^  envy^  or  private  piques  of  his  great 
General:  He  can  bring  his  armies  fboner  into  the 
field,  and  keep  them  longer  there  than  we  can  ; 
nay,  can  do  more  with  a  Ihiall  part,  after  we  arc 
gone  into  winter  quarters,  than  we  can  with  the 
main  body  of  purs  in  a  whole  campaign,  and  that 
too,  when  they  are  commanded  by  a  General  that  has 
retrieved  the  glory  of  the  Englifh  nation.  Sure,  my 
Lords^  all  heads,  all  hearts^  all  hands,  are  litde 
enough  again  ft  fuch  an  enemy. 

*  In  the  next  place,  my  Lords^  what  heavy  taxes 
lie  upon  us  here  at  home,  without  any  hope  of 
eafe,  and  very  litde  expectation  of  advantage  ?  The 
rcafon  why  men  chear fully  undergo  fuch  burthens, 
is  becaufe  they  exped  fome  publick  advantage 
by  them,  or  ^t  leall  that  they  may  enjoy  the  re- 
mainder with,  fecurity:  But  when  they  have  no 
profpcdl  from  what  is  given,  and  are  not  fecure  of 
enjoying  what  is  left^  it  will  come  very  hard.  We 
have,  my  Lords ^  given  great  fums  the  laft  year  for 
the  army  \  but  what  great  matter  have  we  done  ? 
For  my  own  part,  I  think  no  man  can  reafonably 
expedl  more  from  what  we  are  now  raifing  this 
year,  than  to  meet  again  next  winter,  and  give  more^ 
and  fo  on. 

*  And  as  to  our  Navy,  what  a  vaft  and  fruitlefs  ejf- 
pence  have  we  been  at.?  I  confefs  to  your  Lordfliips, 

*  when  I  confider  thefe  two  heads,  it  puts  me  in 
D  d  3  '  mind 
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'  mind  of  old  Jacoh^s  prophecy  of  his  fon  Ijjhchar^ 

*  in  the  49th  chapter  of  Genefis^  Iffachar  is  ajirong 

*  j^fs  couching  under  tzvo  burdens^  he  bowed  his  JJjoul- 

*  ders  to  bear^  and  becayne  a  fervant  to  tribute.     I   bc- 

*  lieve  this  prophefy  has  been  fulfilled  elfewhere. 

'  Was  there  ever  fuch  an  expedition  undertaken  as 

*  that  into  the  Streights  laft  fummer  ?  I  could  never 

*  yet  meet  with  that  man  who  could  give  a  reafona- 
-'  ble  account  of  it :  Sure,  no  man  will  fay  that  it  was 
'  to  carry  on  your  trade ;  that  was  to  put  the  nation 

*  to  a  million  expence  to  carry  out  3  or  400000  /. 

*  and  make  a  kind  of  neceflity  of  as  much  more  to 

*  bring  it  home:  Nor  will  any  man,  I  think,  own 
^  that  fo  great  a  force  was  fent  thither  to  make  the 

*  Italian  Princes  declare  for  the  Emperor,  and  then 

*  leave  them  to  the  mercy  of  the  French :  'Tis  very 

*  true,  fo  vaft  a  fleet  plainly  Ihew'd  how  formidable  a 

*  power  the  Confederates  were  by  fea  -,    but  fure,    it 

*  fhewed  alfo  the  weaknefs  of  our  condu^^  that  knew 

*  fo  little  what  to  do  with  it, 

*  But  there  is  one  thing,  my  Lords^  that  above  all 

*  amazes  me :  Every  body  knows,  that  the  foundati- 
'  on  of  all  our  expedations  and  defigns  of  placing 
'  the  houfe  of  Auflria  on  the  Throne  of  Spain^  is  laid 
'  on  the  affiflance  v/e  expeded  from  Portugal-,  we 

*  know  too  by  the  manner  of  that  Prince's  condu6b 
'  and  treatment  with  us,  that  no  Prince  is  governed 

*  more  by  intereft.     Why  then  was  not  a  greater  • 

*  part  of  fo  vail  a  fleet  left  there  to  countenance  or 

*  fecurehim?  Sure,  'tis  unaccountable  that  he  fhould 

*  have  anyjufl:caufe  to  apprehend  himfelf  either/^r- 

*  gotten  or  negle5fed.  No  man  knows  what  difficul- 
^  ties  or  delays  may  force  him  to. 

'  A  noble  Lord  with  a  white  ftaff^  gave  it  as  a  rea- 

*  fbn,  who^  thd^  he  zvas  againfl  the  bringing  in  of  this 

*  bill^  yetjince  it  had  paffed  another  place ^  he  was  for 
'  it',  becaufe  the  not  paffing  of  it  now,  he  feared  would 
^  create  a  great  dijturbance  in  our  affairs  \  which  I 

^  take 
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'  take  CO  be  a  great  reafon  againft  this  bill :  For 
'  \u  very  well  known  the  leading  part  of  the  nation 

*  are  mofi:  concerned  in  it ;  and  if  this  bill  fhould 

*  pais,  the  fad  efFefts  of  it  would  foon  be  found  in 

*  the  Exchequer, 

'  Befides  all  this,  my  Lords^  what  great  and  irre- 
'  parable  lofifes  have  we  had  ?  The  Parliament  may 
'  vote  money,  and  money  may  build  fhips-,  but  His 

*  impoffible  to  recover  our  feamen^    nor   is   there   any 

*  encouragement  to  them^  or  nurfery  for  them. 

'  There  is  one  thing  more,  my  Lords^  which  I 

*  will  at  prefent  but  name ;  becaufe  upon  fome  other 

*  occafion  I  intend  to  fpeak  more  of  that  point. 
'  It  may  perhaps  feem  too  big  to  be  named,  but  I 
'  fhall  never   think  any  thing  fo,  that  may  prove 

*  dangerous  to  the  crown  or  government :  It  is  the 
"*  extraordinary  favour    of   one   or   two  perfons.     A 

*  thing  that  has  been  very  fatal  to  the  royal  family, 

*  and  what  has  been  may  be.     I  will  only  in  fhorc 

*  fay,  when  all  the  favour  is  bellowed  upon  one  or 

*  two  perfons,  when  all  the  power  by  fea  and  land 

*  is  either  virtually  or  openly  in  one  hand ;  when 

*  all  the  offices,  like  a  fet  of  locks,  are  commanded 

*  by  one  Mafler  Key  •,  I  pray  God  it  never  again 
^  prove  fatal  both  to  crown  and  country. 

*  Give  me  leave  only  to  recapitulate  and  fay,  whe- 

*  ther  your  Lordfhips  confider  the  prefent  pofture 

*  of  our  affairs,  either  at  home  or  abroad,  by  fea  or 
'  land,  in  a  court  or  camp,  I  can  never  think  this  a 
*■  proper  dme  for  fuch  a  bill. 

However  this  was,  feveral  Peers  fpok«  loud  againft  Several  other 
the  bill,    particularly  the  Duke  of  D-— — r^,    theag°/inft  ^J 

Earl  of   P ,    the   Lord    M «,    the   Lord 

Fer J,  and  the  Lord  IVh .  The  laft  of  thefe 

to  fhew  the  unfeafonablenefs  of  any  thing  that  might 
feem  to  lead  to  perfecution,  took  notice  of  the 
diftra6led  ft  ate  of  Scotland^  and  of  the  infolence 
of  the  papifis  in  Ireland;  adding,  they  ought  rather 

D  d  4  to 
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to  imitate  the  Parliament  of  the  latter  kingdom,  in 
their  zeal  zgsani^  popery^  than  to  frame  laws  to  en- 

creafe  their  divifions  here.     And  the  Lord  M •;/, 

a  Peer  eminently  confpicuous  for  his  parts,  and  his 
afFedion  to  the  proteftant  fucceflion,  did  notftick  to 
fay,  th^t  if  they  pajfed  this  hill^  they  had  as  good  tack 
the  pretended  Prince  of  Wales  to  it.  Upon  the  whole 
l^^azi  matter,  the  bill,  after  a  fecond  reading,  was  rejedled 
by  a  majority  of  1 2  voices ;  but  becaufe  there  is  fome 
difference,  efpecially  in  the  preamble  between  this 
and  the  bill,  the  preceding  year,  it  will  not  be  im- 
proper to  infert  an  abfcradt  of  it  in  this  place. 


Anabfiraa  TXTHcrcas  by  an  a61:  made  in  the  13th  year  of 
cafionai  ^'  V  V  thc  reign  of  King  Charles  the  Second,  en- 
Conformity  tituled,  Au  a^  foT  the  well-governing  and  regulation  of 
Corporations^  it  is,  among  other  things  therein  con- 
tained, enacted,  that  from  and  after  the  24th  day 
of  March y  ^^^'3j  no  perfon  or  perfons  fhould  for 
ever  be  placed,  ele&d,  or  chofen  in  or  to  any  Of- 
fice or  place  of  Mayor,  Alderman,  Recorder,  Bai- 
liff, Town-clerk,  Common  council-man,  or  any  office 
or  offices  of  Magiftracy,  or  place,  truft,  or  other 
employment  relating  to,  or  concerning  the  govern- 
ment of  any  . city  and  corporation,  within  the  King- 
dom of  England^  dominion  of  ^ales^  or  town  of 
Berwick  uipon^^weed^  who  fhould  not  vv^ithin  one 
year,Be^t  beforeTuch  election  or  choice,  have  taken 
the  facrament  of  the  Lord's  Supper,  according  to 
th^  rites^pf  the  church  of  England-,  and  in  detault 
thereof  every .  fuch  placing,  eledion  and  choice,  was 
thereby  enabled  and  declared  to  be  void. 
a  And vjhereas ^_hy  another  ad:  made  in  the  25th 
year  of  the, feign  of  the  faid  King  Charles  the  lid. 
en  tituled,  .4?^  a^.for  pre^centing  dangers  which  may 
happen  from  pepijh  recufants^  it  is  enaded,  among 
other  things  therein  contained,  that  all  perfons,  who 
fhould.  be  admitted  into  any  office,  civil  or  military, 
,3(fter  the  firfl  "day  of  Eafier-'Tcrm^  in  the  year  i^i'j/^-, 

fhould 
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lliOLild  receive  the  Hicrament  of  the  Lords  Supper, 
according  to  the  ufage  of  the  Church  of  EngLmd, 
within  three  months  after  their  admittance,  in  fome 
pubhck  church,  upon  fome  Lord's  Day  -,  and  that 
all  perlbns,  who  fhould  neglev5l  or  refule  to  take  the 
iacrament,  as  aforefaid,  lliould  be,  ipfo  fatio^  ad- 
judged incapable,  and  difabled  in  law  to  all  intents 
and  purpofcs  whatfoever,  to  have  or  enjoy  the  faid 
offices  or  employments.  By  which  faid  feveral  a6ls 
it  was  manifetlly  intended,  that  all  perfons  to  be  ad- 
mitted into  fuch  offices  and  employments  fhould  be, 
and  always  remain  conformable  to  the  Church  ot  Eng- 
land^ as  by  law  eftablifhed  -,  yet  the  faid  adls  have 
been  moft  notorioufly  and  fcandaloufly  eluded  by 
many  diffenters  from  the  Church  of  England^  who 
have  received  the  lacrarnent  of  the  Lord's  Supper, 
in  order  only  to  have  or  retain  fuch  offices  and  em- 
ployments, and  to  evade  the  penalties  of  the  faid 
laws,  and  have  afterwards  withdrawji  themfelves 
from  the  Communion  of  the  church  of  England^  and 
reforted  to  conventicles  for  the  exercife  of  religion, 
in  other  manner  than  according  to  the  liturgy  and 
pradlice  of  the  Church  of  England, 

For  the  preventing  therefore  fuch  fcandalous  and 
irreligious  practices  for  the  future,  and  the  evil  con- 
fequences  thereof. 

Be  it  enacted^  &:c.  That  if  any  perfon  or  perfons, 
after  the  24th  day  oi^  March,  1704.  either  Peers  or 
Commoners,  who  have,  or  fhall  have  any  offices, 
civil  or  military,  or  fhall  have  any  command  or 
place  of  truft  from  or  under  her  Majefty,  her  heirs 
or  fucceffors,  or  from  any  of  her  Majefly's  prede- 
ceffors,  within  the  Kingdom  of  England,  ^c.  or 
in  the  navy,  or  in  the  feveral  Iflands  of  Jerfey  and 
Guernfey,  or  fliall  be  admitted  into  any  fervice  or 
employment  in  the  houffiold  or  family  of  her  Ma- 
jefty, her  heirs  or  fucceffors,  or  if  any  Mayor, 
Alderman,  or  other  perfon,  bearing  any  office  of 
Magiftracy,  or  place,  or  truft,  or  other  employment 

relating 
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relating  to,  or  concerning  the  government  of  any 
of  the  refpedive  Cities,  Corporations,  ^c,  who  by 
the  faid  recited  ads,  or  either  of  them,  were,  or 
are  obliged  to  receive  the  facrament  of  the  Lord's 
Supper,  according  to  the  rites  and  ufage  of  the 
church  of  England^  fhall  at  any  time  after  their  ad- 
mifiion  into  their  refpedive  offices  or  employments, 
or  after  having  fuch  patent  or  grant,  command  or 
place,  or  truft,  during  their  continuance  in  their 
offices  or  employments,  knowingly  or  willingly  re- 
Ibrt  to,  or  be  prefent  at  any  conventicle  or  meetings, 
under  pretence  of  any  exercife  of  religion,  in  other 
manner  than  according  to  the  liturgy  and  pradice  of 
the  church  of  England^  in  any  place  within  the  ]dr\g- 
dom  of  England^  8zc,  at  which  conventicle,  there 
fliall  be  ten  perfons  or  more  aflfembled  together,  fhall 
forfeit  50  /.  to  be  recovered  by  him  or  them  that  fhall 
fue  for  the  fame,  by  any  adion  of  debt,  bill,  plaint 
or  information,  in  any  of  her  Majefty's  courts  at 
Wejiminfter  •,  wherein  no  efifoign,  or  protedion,  or 
wager  of  law  fliall  be  allowed,  or  any  more  than 
one  imparlance. 

And^  be  it  farther  enaded.  That  every  perfon 
convided  in  any  adion,  or  upon  any  information, 
in  any  of  her  Majefty's  courts  at  Wejiminfter^  or  at 
the  Affizes,  fliall  be  difabled  from  thenceforth  to  hold 
luch  office  or  employment,  and  fliall  be  adjudged 
incapable  to  bear  any  office  or  employment  whatfo- 
ever,  within  the  Kingdom  of  England^   dzc. 

Provided  always^  That  if  any  perfons,  who  fliall 
have  been  convided,  and  thereby  made  incapable 
to  hold  any  office,  fliall,  after  fuch  convidion,  con- 
form to  the  church  of  England  for  the  fpace  of  one 
year,  without  having  been  prefent  at  any  conventicle 
or  meeting,  and  receive  the  facrament  of  the  Lord's 
Supper,  according  to  the  rights  and  ufage  of  the 
church  of  England,  at  leafl:  three  times  in  the  year, 
fuch  perfons  fhall  be  capable  of  the  grant  of  any  the 
offices  or  employments  aforefaid. 

Provided 
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Provided  alfo^  And  be  it  further  ena6led.  That 
every  fuch  perfon  fo  convi6led,  and  afterwards  con- 
forming in  manner  aforefaid,  (hall  at  the  next  term 
after  his  admi/Iion  into  any  fuch  office  or  employ* 
ment,  make  oath  in  writing  in  any  of  her  Majefty's 
courts  at  Weftminfier^  or  at  the  next  Quarter  SelTions 
for  that  county  or  place  where  he  fhall  refide,  that 
he  has  conformed  to  the  church  of  England  for  the 
fpace  of  one  year,  before  fuch  his  admifiion,  and 
that  he  has  received  the  Sacrament  of  the  Lord's 
Supper  at  leafl:  three  times  in  the  year,  provided 
that  no  perfon  fhall  fuffer  any  punilhment  for  any 
offence  committed  againft  this  a6l,  unlefs  oath  be 
made  of  fuch  offence,  before  fome  judge  or  juitice 
of  the  peace,  within  ten  days  after  the-  laid  offence 
committed;  and  unlefs  the  faid  offender  be  profe- 
cuted  for  the  fame  within  three  months  after  the  faid 
offence  committed ;  nor  fliall  any  perfon  be  con- 
vided  for  any  fuch  offence,  unleis  upon  the  oaths  of 
two  credible  witneffes  at  the  leaft. 

Provided  always^  That  this  adl,  nor  any  thing 
therein  contained,  fhall  not  extend,  or  be  judged  to 
take  away,  or  make  void  any  office  of  inheritance  ; 
never theleis,  {o  as  fuch  perfons  having  or  enjoying 
any  fuch  office  of  inheritance  do,  or  fhall  fubflitute 
and  appoint  his  fufficient  deputy,  to  exercife  the  faid 
office,  until  fuch  time  as  fuch  perfon  having  fuch 
office,    fhall  conform,   as  aforefaid. 

Having  in  this  manner  given  an  abflradt  of  the 
bill,  it  will  not  be  unproper  to  add  a  Lifl  of  the 
Lords  Spiritual  and  Temporal,  who  voted  for  or 
againft  it,  to  which  alfo  we  (hall  add  the  Proxies. 


For 
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Pawlet^ 
for  the  Bill  Byron^ 

OJborn^ 

Dartmouth^ 
Stawell^ 
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LOrd  Treafurer, 
Lord  Prefident^ 
Lord  Privy-Seal. 


Dukes. 

Leeds, 

Bedford, 

Marlborough. 

Earls. 

Jerfey,  then  Lord  Cham- 
berlain. 
Kent, 

Bridgwater, 
Northampton, 
Denbigh, 
fVinchelfea, 
Carnarvan,    - 
7'hanet, 
Scar/dale, 
Anglefea, 
Suffex, 
Nottingham, 
Rochefter, 
Kington, 
Plymouth, 


Vifcounts. 


IFeymouth, 
Longeville, 


Barons, 


La  Warry 

Chandois, 


Guilford, 
Afhburnham, 
Barnard, 
JVefton, 

Granville,   • 
Guernfey, 


Bifhops, 

Tork, 

London, 
Winchefler, 
Rochefter, 
Chefter, 
St.  Afaph. 

Proxies. 

Northumberland, 

Schomberg, 

Lindfey, 

Exeter, 

Sandwich^ 

Bifhop  of  Durham, 

Bifhop  of  Landaff, 

Bifhop  of  Exeter, 

JVilkughby  of  Brook^ 

Maynard, 

Leigh, 

Craven, 

Lempfter, 

Gower, 

Conway, 


In  all  5^. 
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Jgairifi  the  BilL 

Dukes. 

JTsEvonfhirey 
Somerfet, 
Richmond, 
Southampton, 
St.  Albans^ 
Boulton, 
Newcajlle. 

Earls. 

Derly, 

Leicefter, 

Bullinbrook, 

Manchejler, 

Rivers, 

Peterborough, 

Stamford, 

Sunderland, 

Effex, 

Feverjham 

Radnor, 

Berkley, 

Portland, 

Torrington, 

Scarborough, 

Bradford, 

Rumney, 

Orford. 

Vlfcounts, 

Say  and  Seal, 
^^wjifend. 


Jl 


J 


Barons, 

Abergarveny, 

Ferrers, 

JVharton, 

Howard  of  EfcrkU^ 

Grey  of  Wark, 

Lovelace^ 

Mohun, 

Vaughan, 

Colepeppery 

Lucas, 

Buckingham^ 

Berkley, 

Cornwallis^ 

Offulfton, 

Herbert, 

Haverflmm, 

Somers, 

Halifax:, 

Blfhops, 

Canterbury, 

JVorcejler^ 

Salijhury^  .     i"^'- 

Ely,  A^mVr^V^ 

Litchfield^  -  ' 

Norwich, 

Peterborough,         :       '-^ 

Lincoln, 

Chichefier^ 

Oxford, 

Bangor,  ^">^*^' 


Proxies. 


Suffolk, 
Carlifie^ 


Dorfet, 
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Dorfet, 

JVilloughhy  of  Parhanty 

Burlington^ 

Bifhop  of  Hereford^ 

Mountaguey 

Bilhop  of  Gloucejler, 

Coventry^ 

Bifhop  of  BriftoL 

Fiizwalter^ 

Eurey 

In  all 

The  queftion  being  Carried  for  rejefting  the  bill, 
the  following  Peers  entered  their  dilTent. 


^Odolphin^ 

Rochefter^ 
Buckingham^ 
La  Warr^ 
*Thanety 
Northampton  y 
Marlborough^ 
Winchelfea^ 
Nottingham^ 
Jhingdon^ 
Longueville^ 
Weymouthy 


Guilford^ 
Granville^ 
Guernfey^ 
Jerfey, 
Wefion^ 
Carnarvan, 
Carmarthen^ 
Stawell^ 
H,  London^ 
G.  St.  Afaph, 
Tho.  Roffen^ 
N.  Cejlrien, 
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DEBATES  in  the  Scotch  Par 
liament. 


The  Parliament  of  Scotland,  on  the  6th  of  July,  met 
at  Edinburgh,  and  her  Majefty's  commifTion  to  the 
right  honourable  the  Marquefs  of  Tix;eedale,  for 
reprefenting  her  royal  perfon  in  this  fcflion  of  Par- 
liament, was  read  by  the  Lord  Clerk-regifter,  and 
ordered  to  be  recorded.  The  i  ith  they  met  again, 
and  her  Majelly's  gracious  Letter  was  prefented 
by  his  Grace  the  Lord  High-CommifTioner, 
which  follows  in  this  manner : 


ANNE   R. 

My  Lords  and  Gentlemen^ 

'  X  TOthinghas  troubled  us  more  fmce  our  accef- Queen's  ^ 

*  X^    fion  to  the  crowns  of  thefe  realms,  than  the^^^"''^  p^'^^ 

*  unfettled  ftate  of  affairs  in  this  our  ancient  king- u^iraent, 

*  dom. 

'  We  hoped,  that  the  foundations  of  the  diffe- 

*  rences  and  animofities  that,  to  our  great  regret, 
'  we  difcovered  among  you,  did  not  lie  fo  deep,  but 

*  that  by  the  methods  we  have  proceeded  in,  they 

*  might  have  been  removed. 

*  But,  inftead  of  fuccels  in  our  endeavours,  the 

*  rent  is  become  wide ;  nay,  divifions  have  procced- 

*  ed  to  fuch  a  height,  as  to  prove  matter  of  encou- 

'  ragemcnt 
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*:  ragement  to :  our  enemies  beyond  iea,  to  employ 
'their  emiflTaries  among  you,  in  order  to  debauch 
'  our  good  fubjeds  from  their  allegiance,  and  to  ren- 
'  der  this  our  ancient  kingdom  a  Icene  of  blood  and 
'  d  ifbrder,  meerly  (as  they  fpeak)-  to-inake  you  ferve 

*  for  a  diveriiorr.  ■'    "-  ••    -  Y-- 

V  Bur  we  are  willing  to  hope,  that  none  oF  our 
'  fubjedls,  but  fuch  as  were  obnoxious  to  the  laws 
^  for  their  crimes,  or  men  of  low  and  defperate  for- 
'  tunes,  or  that  are  othei*wife  inconfiderable,  have  gi- 

*  ven  ear  to  fuch  pernicious  contrivances.     And  we 

*  have  no  reafon  to  doubt  of  the  afifurances  given  us 

*  by  thofe  now  entrufted  with  our  authority,  that 
'  they  will,  ufe  their  utmoil  endeavours,  to  convince 
'  Our  people  of  the  advantages  and  neceffity  of  the 

*  prefent  mealures ;    for  we  have  always  been'  in- 

*  dined  to  believe,  that  the  late  miftake  did  not  pro- 

*  ceed  from  any  want  of  duty  and  refpecb  to  us,  bui 

*  Only  from  different  opinions  as  to  mealures  of  go- 

*  vernment.  pm   o:^  -nr 

'  This  being  the  caft;  We 'afe  refolved,  for  the 

*  contentment  and   fatisfa(^ion  of  our  people,    to 

*  grant  whatever  can  in  reafon  be  demanded,  for 

*  redifying  of  abufes,  and  quieting  the  minds  of  all 
'  our  good  fubjedb. 

*  In  order  to  this,  we  have  rtamed  the  Marquefs  of 
'  Tweedale  our  CommilTioner,   he  being  a  Perfon  of 

*  whofe  capacity  and  probity,  or  qualifications  and 
'  dilpofitions  to  ferve  us  and  the  country,  neither 
'  we  nor  you  can  have  any  doubt.     And  we  have 

*  fully  impower*d  him,  to  give  you  unqueftionable 
'  proofs  of  our  refolution  to  maintain  the  govern- 
'  ment  both  in  church  and  ftate,  as  by  law  efta- 
'  blifhed,  in  that  our  kingdom  •,  and  to  confent  to 
'  fiich  laws  as.fball  be  found  wanting  for  the  fofther 
'  fecurity  of  both,  and  preventing  all  encroachments 

*  ouih^Jaaa^fgr jdiafuture.  ■       -  -—  -      -  - 
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'  Thus,  having  done  our  part,  we  are  perfuaded 

*  that  you  will  not  fail  to  do  yours,  but  will  lay  hold 

*  on  this  opportunity,  to  (hew  to  the  world  the  fin- 
'  cerity  of  the  profcflions  made  to  us,  and  that  it  was 

*  the  true  love  of  your  country,  and  the  fenfe  of  your 
'  duty  to  it,  and  therefore  not  the  want  of  duty  to 

*  us,  for  we  fhall  always  reckon  thefe  two  incon- 

*  fiUcnt,  that  was  at  the  bottom  of  the  late  mifun- 
'  derftandings. 

'  The  main  thing  that  we  recommend  to  you, 
'  and  which  we  recommend  to  you  with  all  the  ear- 
'  nellnefs  we  are  capable  of,  is,  the  fettling  the 
'  fuccefTion  in  the  Proteftant  line,  as  that  which  is 

*  abfolutely  necefTiry  for  your  own  peace  and  happi- 
'  nefs,  as  well  as  our  quiet  and  fecurity  in  all  our 
'  dominions,  and  for  the  reputation  of  our  affairs 

*  abroad  -,  and  confequently  for  the  ftrengthning  the 
'  Proteftant  interefl:  every  where. 

'  This  has  been  our  fixed  judgment  and  relblutidn 

*  ever  fince  we  came  to  the  crown  ;  and  though 
'  hitherto  opportunities  have  not  anfwered  our  in- 
'  tention,  matters  are  now  come  to  that  pals,  by  the 

*  undoubted  evidence  of  the  defigns  of  dur  enemies, 
'  that  a  longer  delay  of  fetding  the^inGCeirion  in  the 
'  Proteftant  lihe,  may  have  very  ..tiangerous  confe- 
'  quences ;  and  a  difappointment  o£. it  would  infal- 
'  libly  make  that  our  kingdom  tliffieat  o£' w-ar^  and 
'  expofe  it  to  devaftation  and  ruiitar,  Y^iOfiqfiD ^iioxlv 

'As  to  terms  and    conditions  bf- government, 

*  with  regard  to  the  fuccefTion,  we  have  empowered 
'  our  Commiflioner  to  give  the  royal  aflent  to  what- 

*  ever  can   in  reafon  be  demanded,  and  is  in  our 

*  power  to  grant,  for  fecuring  the  fovereignty  and 
'  liberties  of  that  our  ancient  kingdoml'  i'-^    h^t^M- 

'  We  are  now  in  a  war,  which  malces  it  necefTa- 

*  ry  to  provide  for  the  defence  of  the  kingdom,  the 

*  time  of  the  funds  that  were  lately  given  for  main- 

*  tenance  of  the  land-forces  being  expired,  and  the 

Vo  L.  IV,  Ee  '  faid 
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*  faid  funds  exhaufled,  provifion  ought  alio  to  be 

*  .  ^-^de  for  fupplyiiig  the  magazines  with  arms  and 

*  ammunition,  and  repairing  the  forts  and  caftles, 
'  and  for  the  charge  of  the  frigates,  that  prove  fb 

*  ufeful  for  guarding  the  coafts.  =oDr:i  ,  "^jmc  ' 

'  We  earnellly  recommend  to  you  whatever  may 

*  contribute  to  the   advancement  of  true  piety,  and 
'  the  difcouragement  of  vice  and  immorality  ;    and 

*  we  doubt  not  but  you  will  take  care  to  encourage 

*  trade,  and  to  improve  the  produdl  and  manufado- 

*  ries  of  the  nation  :  In  all  which,  and  every  thing 

*  elfe  that  can  be  for  the  good  and  happinefe  of  our 

*  people,  you  fhal)  have  our  hearty  and  ready  con- 
^  currence.     We   Ihall   only  add,   that   unanimity 

*  and   moderation  in  all  your  proceedings  will  be  of 

*  great  ufe,  for  bringing  to  a  happy  iflue  the  impor- 

*  tant  affairs  that  we  have  laid  before  you,  and  will 

*  alfo  be  moft  acceptable  to  us :  So  we  bid  you  hear- 

*  tily  farewel. 

Given  at  our  ~ court  at  Windfor-Caftle, /^<?25/^  day 
of  June,  1704.  And  of  our  reign  the  third  year. 

By  her  Majefty's  command, 

^ic  Suhfcrihitur,  AL,  WEDDERBURN. 

This  done,  her  Majefty's  High-CommifTioner, 
the  right  honourable  the  Earl  of  Seafield,  Lord 
High-Chancellor,  and  the  right  honourable  the  Earl 
of  Cromarty^  principal  Secretary  of  State,  made  the 
following  fpeeches. 

My  Lords  and  Gentlemen^ 

Siffioner'^'T"'  V  ^^  have  heard  the  Queen's  gracious  letter ; 

Speech.  <  J^  her  Majefty  therein  expreffes  fuch  a  concern 
<  for  the  good  and  welfare  of  this  nation,  and  gives 
'  fuch  unqueftionable  proofs  of  it,  as  prevents  even 

*  your  wilhes.  I  do  not  in  the  leaft  doubt,  but  when 

*  you 
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'  you  duly  confider  the  import  of  this  letter,  you 
'  will  be  all  of  the  flime  mind  with  me,  that  it  is 
'  now  in  our  power  to  make  ourfelves  and  our  pof- 
'  terity  happy.      Rsirt  -^r't'^c  opi.r.fi- 

'  Such,  indeed,  are  her  Majcfty*s  gracious  conde- 
'  fcentions,  that  in  order  to  obtain  what  is  for  our 
'  good,  we  need  only  propofe  it,  provided  you  do 
^  it,  as  no  doubt  you  will,  with  the  regard  and  de- 
••  ference  that  are  due  to  fo  gracious  a  Sovereign,  and 
'  that  in  your  demands  you  keep  within  juft  and  rea- 
'  fonabje  bounds,  and  afl<  nothing  but  what  is  in  her 
'  Majefly's  power  to  grant. 

'  If  there  be  any  thing  yet  wanting  for  the  better 

*  fecuring  our  religion,  and  the  prefent  church  go- 
'  vernment,   as  now  by  law  eftablifhed  ;  or  for  the 

*  fupprefling  of  vice,  and  encouraging  of  virtue ; 
'  if  any  grievances  to  be  redreffed,  and  new  laws 
'  found  necefTary,  as  I  doubt  not  but  there  will,  for 
'  rectifying  of  abufes  crept  into  your  conftitution, 

*  or  adminiftration  of  the  government,  or  any  pare 
'  of  it,  whether  it  be  in  policy  or  juftice,  or  for  re- 

*  moving  all  encroachments  upon  the  fovereignty,  or 
'  liberties  of  the  nation,  and  the  fecuring  and  pre- 
'  lerving  thefe  entire  and  inviolable  to  our  felves  and 
'  our  pofterity ;  I  am  fully  empowered  and  entrufted, 
'  not  only  in  all  thefe  matters,  to  give  you  what  rea- 
'  fonable  fatisfaftion  you  can  demand  ;  but  likewife 

*  in  any  thing  that  may  bepropofed,  for  improving 
'  of  learning,  the  advancement  of  trade,  and  encou- 
'  raging    manufactories:   So  that  in  effc6t    nothing 

*  hath  efcaped  her  Majefty's  care,  that  can  any 
'  ways  contribute  to  make  you  a  flourilhing  and  hap- 

*  py  people,  fhe  reckoning  the  welfare,   peace  and 

*  profperity  of  her   fubjecSts,  the   only  way  to  her 

*  own  greatnefs  and  happinefs. 

'  And  yet,  as  if  all  this  were  too  little,  her  Majefty 

*  extends  her  care  for  you  further,  in  recommending 
'  to  you,  as  you  have  heard,  the  fettling  the  fuccef- 
'  fion   in   the  proteftant  line  -,  and  this  her  Majefty 

E  e  z  '  recom- 
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*  recommends  to  yoii  with  all  the  earnefthefs  tht  ft 
'  Capable  of,  as  that  which  isabfokicfcly  ncccffary  for 

*  fecuring  to  your  fclves,  and  tranfmitting  to  your 
'  pofterity,  your  religion  and  ]iberties,^/or  ^har- 
'  ever  elfe  you  have,  or  can  have,  that  is  valuable. 
'  Sure  her  Majeiiy  can  have  no  conccin  in  this,  but 

*  the  intereft  of  her  people^  which  does  fo  evidently 

*  require  the  fettling  of  the  fuccefnon,  and  the  fct- 

*  ding  of  it  at  this  time,  that,  1  hope,  no  true  Pro-- 
'  teflant,  and  lover  of  his  country,  will,  when  he 
'  hatli  ferioufiy  thought  on  it,  find  jull  ground  to 
'  oppofe  it. 

'llcr  Majcfly  having  thus  done  her  part,  and  in 

*  a  manner  fo  good  and  generous,  and  evidently  diP 
'  interefled,  it  remains  that  we  fail  not  to  do  ours, 

*  by  letting  go  this  great  opportunity  (which  if  now 

*  loft,  may  pofTibly  never   be  recovered  (to  deliver 

*  this  nation  from  the  inconveniencies  and  hardfliips 
'♦^that  it  hath  lain  under  ever  fince  the  union  of  the 

*  crowns,  and  which   of  late  have  grown  heavier 

*  upon  it. 

'  J-ler  Majeffy  hath  alfo  recommended  to  yai  the 
'  fupplies  that  are  wanting  for  the  purpofes  mention- 
*"  ed    in    her  letter,  which   I   need  not  repeat  -,  for 

*  furc  there  are  none  Iiere,  who  are  not  convinced  of 

*  the  neceflity  of  them,  and  who  will  not  heardly 
'  concur  in  giving  of  them,  notwithftanding  the  low 

*  circumflances  the  country  is   in  at  prelent  -,  efpe- 

*  cially  feeing  her  Majefty  allows  you   to    enquire 

*  into  the  mifapplicationsof  former  funds  given' and 
'  approprif'ited  by  Parliament,  and   to  take  fuch'  a 

*  courle  as  may  prevent  the  like  for  the  future. 

'  One  thing  more  I  have  to  add,  and  that  is  con- 

*  cerning  the  fAifjnefj;  of  the  plot,  of  which  fo  great 
•noifc  hath  been  made  in  our  neighbour  napion  : 

*  her  majefiy  hath  allowed  me  to  acquaint  you,  that 

*  in  due  time   tlie  whole  matter  Ihall  be  laid  before 

*  you,  and  that  fhe  hath  given  the  neceffary  ordefs 

*  for  having  both  the  perfony  that  have  been  examined 

^in 
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*  ii\  Eu^landi  and  the  papers  that  relate  to' that  af- 

*  iiiir,  fciit  liiihcr.  Hrr  M.ijclly  doubis  not  but  your 
*•  enquiries  into  that  plot,  or  any  other  pradices  of 
'  the  hke  nature,  will  end  in  your  laying  down  folid 
'  niLaliins  for  preventing  ol  tlicni,  or  the  tatal  con- 
'  jccjucnces  of  them  in  time  to  come ;  and  as  to  any 
'  quelHons  or  conteit  tjiat  may  arile  upon  fuch  en- 
'  quiries    amonglt  you,    her    Majelty    hopes,     that 

*  you  will  manage  them  with  all  the  temper  and 
'  moderation    that   the  nature   of    the    thing    will 

*  allow. 

'  tjj(|  "i!)r|  3001)  ''iiH?  ;j, 
My'  Lords  and  Gentlemen^ 
*■  I  have  fpoke  long,  contrary  to  my  way  and  in- 
'  clination,  and  therefore  I  (hall  only  add,  in  a  word, 

*  as  to  my  felf,  that  I  am  very  fenfilyle  of  my  nn- 
^  htneis  tor  ib  great  a  trull-,  but  lince  fuch  is  her 
'  Majelly's  plealure,  I  will  do  my  bell,  and  I  (hall 
'  c(l:ecm  my  lelf  very  happy,  if  I  can  any  ways  con- 
'  tribute  to  bring  matters  to  any  fetdement  in  this 
'nation.     It  is  a  great  encouragement  tome,  I  muft 

*  own  it,  that  the  pvelent  opportunity,  in  a  manner, 

*  enables  me  to  give,  at  the  lame  time,  the  grcateft 
'  proofs  that  I  can  ever  ho^^e  to  give  of  my  duty  to 

*  her  Majclly,  my  love  to  my  country,  and  my  re- 
'  li)ed:  to  Parliaments,  in  particular  to  this  honour- 

*  able  meeting. 

The  Lord  Iligh^ommillioner  having  done, 
James ^  Earl  of  Senjitid,  Lord  High-Chancellor, 
took  the  word,  and  fpoke  to  this  elfeLt : 

My  Lords  and  Gentlemen^ 

*  X/^  OU  have  heard  her  Majelty's  mod  gracious l.  chmcci- 

*  hX    1^'tter,  and   what  his  Grace  my  Lord-Corn- '^''^V^^i^* 

*  mifljoncr  hath  been  plealed  to  add  •,  which  do  fully 

*  lay  before  you  the  weight  and  great  rcalbns,  tor 

*  vvhicii  her  Majclly  hath  been  plealed  to  call  you  to- 

*  gether  at  this  time  j  and  you  mull  all  be  convinced 

E  e  3  '  that 


^^%  Parliamentary      A.  1704, 

^  that  the  chief  defign  of  her  Majefty's  government 
'  is  to  advance  the  happinefs  and  welfare  of  her 
'  people,    and    to   proted:  them  in  the   full  pofief- 

*  fion  and  enjoyment  of  their  religion  and  civil 
'  concerns. 

'  Her  Majefty  doth,  with  a  very  tender  and  afFcc- 

*  tionate  concern,  lay  before  you  the  danger  of  divi- 
^  fions  and  animofities  -,  and  recommends  to  you,  to 

*  employ  your  thoughts  for  ^promoting  what  is  for 
'  the  fecurity  and  advantage  of  the  kingdom  :  And 

*  you  cannot  but  be  fenfible,  that  our  divifions  mufb 
'  encourage  our  enemies  abroad,  to  form  defigns  to 

*  diflurb  the  peace  and  tranquility  we  now  enjoy  -, 
^  and  therefore  ye  will,  no  doubt,  make  ufe  of  this 
'  opportunity  to  convince  all,  that  this  nation  is 
'  fixed  and  firm  in  their  loyalty  to  her  Majefty,  and 

*  that  all  her  good  fubjeds  will  conftantly  lupport 
'  her  government. 

'  Her  Majefty  doth,  with  great  earneftnefs,  recom- 

*  mend  the  fettling  of  the  fucceffion  to  the  crown  in 
'  the  proteftant  line,  as  what  would  be  the  fureft 
'  foundation  for  the  fecurity  of  your  religion  and 
*•  liberties,  and  will  contribute  greatly  to  the  ad- 
'  vancement  of  the  proteftant  intereft  every  where ; 

*  and  this  being  of  fo  great  confequence,  it  is  not  to 

*  be  doubted,  but  that  you  will  think  this  the  fit  op- 

*  portunity  for  taking  it  under  your  con  fide  ration, 
'  while  we  hvave  the  advantage  of  being  convened 

*  in  peace  under  her  Majefty's  protedion,  and  can 

*  deliberately  confider  what  is  the  moft  profitable 

*  mean  for  the  future,  to  fecure  and  preferve  all  that 

*  is  valuable  to  us :  And,  for  your  further  encourage- 

*  ment,  you  have  heard  how  her  Majefty  hath  given 
'  full  inftrudions  to  her  CommifTioner,  to  grant  fuch 

*  conditions  of  government,  with  regard  to  the  fuc- 

*  ceflbr  as  can  reafonably  be  demanded,  for  fecur- 
^  ing  of  the  fovereignty  and  liberties  of  this  king- 
f  dom ;  fo  that  nothing  is  wanting  on  her  Majefty's 

'  part 
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'  part,  that  is  necefiary  for  the  eftabhfliment  and  fc- 

*  curity  of  this  nation. 

'  You  know  that  her  Majcfty  is  engaged  in  a  moll 

*  juft  and  neceflary  war,  for  the  defence  of  the  Uber- 
*•  ties  of  Europe^  which  makes  it  neceflary  that  fup- 
'  pHes  be  given  for  maintaining  the  forces,  for  repair- 
'  ing  the  forts  and  garrifons,  for  providing  the  ma- 
'  gazines  with  arms  and  ammunition,  and  for  main- 
'  tain  ing  the  frigates,  which  have  proved  fo  iifeful 
'  for  the  guarding  of  your  trade :  All  thefe  bemg 
'  fo  plainly  needful,  it  is  not  to  be  doubted  but  that 
*■  you  will  readily  comply  therewith.  It  is  to  be  re* 
'  gretted,  that  the  nation  is  in  fo  low  a  condition ; 

*  but  what  we  give  is  neceflary  for  our  own  defencH 
'  and  will  circulate  within  the  kingdom :  And  her 
'  Majefty  doth  freely  allow  of  taking  infpedion  of 
'  the  funds  that  have  been  given  by  Parliament,  and 
'  appropriated  for  the  publick  ufe,  and  will  take 
'  care,  that  what  jihall  be  now  given  fhall  be  duly 
'  applied. 

'  Her  Majefty  hath  given  frequent  aftu ranees  of 

*  her  refolution  to  maintain  the  eftablifhed  govern - 
'  ment  of  the  church,  and  hath  recommended  to  you 

*  to  fall  upon  effedual  means  for  difcouraging  of 
'  vice  and  immorality,  and  for  encouraging  true 
'  piety  and  religion,  and  providing  for,  and  employ- 
'  ing  of  the  poor. 

'  The  trade  of  the  kingdom  doth  alfo  deferve 

*  your  ferious  confideration  ;  for  the  advancement 
'  of  which,  and  the  improvement  of  the  produ6l  and 
*■  manufactories  of  the  kingdom,  her  Majefiy  gives 

*  you  aflurance  of  her  ready  concurrence. 

'  My  Lord  Commiflioner  has  acquainted  you,  that 

*  the  plot,  which  has  made  fo  great  a  noife  here,  and 

*  in  our  neighbour  nation,  ihall  be  laid  before  you, 
'  with  all  its  evidences ;  and  it  is  not  to  be  doubted, 

*  but  that  you  will  take  care  to  do  therein  what  is  ne- 

*  cefTary  for  the  difcouraging  of  bad  pradlices,  which 
'  may  tend  to  difturb  the  peace  and  quiet  of  this 

Ee4  Miing- 
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Mcingdom  ;  and  in  ail  your  proceedings  in  this  mat-. 
„i£r!ter,  that  you  will  avoid  animofities,  and  make 
yi*  k  your  principal  care  to  provide  for  the  publick 
';r*ifteufiqrand  pmce^itMCj  uu  -jjv.yu^    --^n  lu  dmu 

4  Z3)L  M^  Ij)rds  and  Gentlemen^  jorlJ  .abihxi  ^<\q^^5':^:. 
i^Ht^  I  fliall  conclude  with  recommending  to  you  again, 
\(fithe  ferious  confideration  of  what  her  Majeily  has 
b*  io  earneftly  recommended  •,  and  that  ye  will  im- 
r^  prove  this  opportunity,  which  God  hath  given 
1*  you  for  fecuring  to  your  felves,  and  tranfmitting  to 
n*  your  pofterity,  your  religion  and  liberties,  which 
^,f  will  certainly  be  for  your  honour  and  happinefs, 
?4fefid  will  render  you  equally  acceptable  to  her  Ma- 
-^  jefty,  and  to  all  her  fiibjeds.     mri  bns  luibitiib  ^ 

Laftly,  G(?<7r^f ,  Earl  of  Cr<7»?^;^/>',  Lord  Secretary, 
Ipoke  to  this  purpofe  :  -A  ni  anwol  luo  39!  01  * 


.~v   » 


My  Lord  Chancellor^ 


marty\     :^     A   Lbeit  this  feat  wherein  it  has  pleafed  her  Ma- 
Speech.       4  J^  jg^^y  J.Q  pj^^^  j^g^  ^^^  allow,  or  rather  oblige 

/  me  to  fay  fomething  on  this  occafion,  yet  my 
'/  Lord  High-Commiffioner,  and  my  Lord  Chancellor 
-*  have  faid  fo  fully,  and  fo  well,  as  I  fear  what  I  can 
^<  lay  will  prove  a  diminutive  adjedion  :  But  I  fhall 
f.  Ipeak  little,  and  (if  Lean  remember)  1  fliall  not>rc- 

*  peat.  My  Lord,  fhould  all  her  fervants  be  filent, 
/  the  adings,  the  fayings,  the  whole  tra6l  of  her 
1.*^  Majefty's  government,  and  the  happy  effects  there- 
.'  ofdo  fpeak  loudly,  that  if  ever  Prince  or  Sovereign 
-  *  have  devoted  themfelves  to  God  and  their  country, 
^*  without  flattery  or  hyperbole,  we  may  truly  fay, 
:*  that  our  mofl  gracious  Queen  hath  :  All  may  hear, 
s^  and  thofe  who  have  the  honour  to  attend  her 
f^jMajeily,  may  fee,  that  her  time,  her  care,  her 
ff.  pleafure,  her  leifure,  her  treafure,  yea,  her  very 
:sf  I  health  and  life;  are  ;  iacrificed  everyday,  and  al- 

^onofl:./ every,  tinvecd'tke  day,  to  aftual  exercife 
.-      •  ^of 
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*!  of  devotion  to  God,  or  admmiftration  of  govern- 
^•mcnt  to  her  people  -,  and  wc  may  blefs^God,  that 

*  by  his  blefling  on  her  endeavours,  all  and  every 
'  one  of  her  fubjeds  do  participate  of  the  fruits  of 
'  the    royal  facrifice :  Nay,  and  all  the  bcftpartof 

*  Europe  befide,  that  is  her  Majefty's  confederates  ; 
'  and  her  and  their  enemies  do  find  with  grief  what 
.V.we  feel  with  fatisfaftionl  And  tho*   her  Majcfty 

*  has  many  dominions  under  her  royal  care,  and 
*>  more  confederates  •,  yet  (he  omits  not  any  ol:  our 

*  particular  concerns,  and  we  partake  in  our  full 
'-  capacity  of  thofe  happy  effedls.  We  are,  with 
*^  many  others,  engaged  in  a  great,  but  (to  full  con- 
f  vidion)  neceflary  war,  the  effeds  whereof  are 
'  dreadful  and  hurtful,  not  only  in  expence  and  fol- 
*•  diets  ("which  all  muft  afford).  But  as  to  feeing  our  peo- 
^  pie  flaughtered  like  beads  in  our  ftreets  and  houfes, 

*  to  fee  our  towns  in  fire,  our  women  ravifhed,  our 

*  facred  things  prophaned,  and  m.any  other  difmal 
'  efreds  of  war  and  rapine,  (which  almoft  all  others 

^  *^feel  and  fee :)  We  (thanks  to  God,  and  under  him 

*  to  his  vicegerent  our  Queen)  do  only  hear  of  thefc 
^'things :  My  Lord  Chancellor,  this  we  ought,  and, 
'  I  doubt  not,  we  do  remember  and  confider.     My 

*  Lord,  this  is  not  offered  as  an  eulogy  or  pane- 
'  gyrick  on  her  Majefty  ;  (he  is  far  above  what  I 

*  can  fay,  but  it  is  an  antecedent  to  the  following 
'  fubfumption. 

'  And  as  this  of  her  care  of  us,  and  zeal  for  us, 
'  is  evident,  fo  it  is  no  lefs  true,  diat  the  Queen  fits 
'  higher  than  we  do,  or  ought  to  do,  on  this  throne, 

*  as  file  does  alfo  on  the  throne  of   her  other   do- 

*  minions.     And  farther,  we  know,  that  fhe  is  one 

*  of  the  heads,  and  highly  fituate  in   all  the  great 

*  confederacy,  whereof  her  Majefi:y    is,  if  not   the 

*  chief,  yet  a  principal;  and  from  this  both  reafon 
^*"and  difcretion  oblige  us  to  conclude,  that  (he  mufl 
*^fec  very  much  farther,  and  more  clearly  into  the 
.^  adions,  defigns,  and  pradices  of  her  and  our  enc- 


*  mies, 
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*  mies,  in  the  concerns,  and  in  what  diredls  and 
'  moves  our  allies,  than  it  is  pofTible  for  us  to  do, 
'  who  both  fland  lower,  and  are  bounded  in  our  nar- 

*  rower  fpheres:    Therefore,    as  in  all  matters,  fo 

*  efpecially  in  points  of  facl,  we  are  bound  to  rely 

*  on  her  information  and  her  judgment  more  than 

*  our  ov/n,  fince  what  we  can  but  conje6lure,  is  ob- 
'  vious  to  her  certain  knowledge ;  and  if  we  Ihould 

*  fall  (as  I  confidendy  hope  we  will  not)  into  the 
'  indifcretion,     to    oppofe    our  conje6hires  to  her 

*  knowledge,  that  could  not  mifs  of  dire  effeds, 
'  and  readily  moft  mifchievous  to  our  felves. 

'  Her  Maieily's  royal  letter,  my  Lord  Commif- 
"^  fioner  his  Grace,  and  my  Lord  Chancellor  have 

*  plainly  laid  before  us  matters  of  great  importance : 
'  Her  Majefty  is  very  exprels  in  what  fhe  purpofes  : 
'  her  reafpn  and  antecedent  is  as  plain  and  exprels 
'  as  the  cbnclufion.  I  hope  the  two  motives  I  gave 
'  for  believing,  and  confequently  for  obeying  her 
^  Majefty,  are  alfo  plain  and  concluding. 

'  My  Lord  Chancellor,  the  honour  of  being  her 
^  Majefiy's  Secretary,  obliges  me  to  obviate  and  re- 

*  move  an  afperfion  on  the  Queen's  Majefty's  candor 
'  and  honour  (if  any  fuch  infmuation  be  made)  which 
'  is  that  fome  would  perfuade  others  to  believe,  that 
^  the  Queen  has  a  fecret  will  in  the  affair  now  before 
'  us,  contrary  to  her  exprefs  will  revealed  and  de- 
'  clared  by  her  in  her  royal  letter.  My  Lord,  I  am 
'  perfuaded  fhe  does  hate  that  pofition  in  theology, 

*  and  I  am  certain  fhe  does  fo  in  her  polidcks ;  and 
'  the  reafon  of  my   certainty  in   this  is,  that   her 

*  Majisfty  did  command  me,  and  I  think  her  other 
'  fervants,  expreily  to  afTure  this  houfe  ;  That  no- 
'  thing  in  her  fervice  could  pleafe  her  better,  than 

*  if  they  fhould  believe  and  obey  her  in  what  fhe 
^  propofes  in  her   letter,  and  nothing  can  difpleafe 

*  her  more  than  to  do  otherways. 

'My 
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'  My  Lords,  both  old  cuftom  and  good  manners 
'  oblige  ns  to  begin  with  her  Majelly's  letter,  and  in 
'  its  method  -,  if  my  zeal  and  duty  on  this  liibjed: 
*•  have  drawn  me  in  to  fpeak  more  than  I  intended, 
'  or  perhaps  needed,  I  beg  the  houfc's  pardon  :  But 

*  fince  my  hand  is  in,  and  that  I  neither  ufe  nor  love 
'  to  fpeak  oft,  I  fliall  only  add  my  earned  and  hum- 

*  bJe  wifh  for  thefe  two  things  •,  i.  That  the  orders 
'  of  the  houfe  may  be  flridly  obferved  •,  for  by  that 
'  mijch  time  will  be  faved,  and  many  inconveniencies 

*  pl*evented  ;  and  the  not  doing  of  this,  will  difgrace 
'  this  great  court.     The  fecond  is,  That  we  may 

*  redargue  one  another  with  kindnefs  and  civility; 
'  let  our  force  fall  on  the  fubjed  which  we  oppugn, 
'  or  the  meafure  which  we  reje6l,  and  by  no  means 
'  on  one  anothers  perlons.  Would  to  God  we  were 
'  always  unanimous  j  but  that  feldom,  if  ever,  was 
'in  fo  numerous  a  court  or  council:  But  when  we 

*  differ,  will  we  argue  the  better  by  our  being  angry  ? 
'  No,  impedit  tra  animum.  Will  we  convert  others  fo 
'  well,  by  making  them  angry,  as  by  a  meek  calm- 
'  nefs  in  arguing  ?  Does  fpite  add  force  to  reafon  ;  or 
'  does  it  produce  that  confent  which  we  endeavour 
'  to  obtain  ?  So  for  our  own  fakes,  and  for  the  ho- 
'  nour  of  our  reafonings,  let  us  urge  and  reply  with 
^  calmnefs.  I  have  oft  regretted  to  fee  good  reafon- 
'  ing  loft,  or  at  leaft  ineffectual  in  great  meafure,  by 
^  the  heats  in  arguing ;  and  1  will  fay  it  were  a  pity  ; 
'  for  the  members  of  great  courts  elfewhere  may,  in 
'  the  opinion  of  many,  fpeak  better  language  than 
'  thefe  of  this  do ;  yet  they  do  not  fpeak  better  fenfe. 
'  And  befides  thefe  motives  to  calm  reafoning,  this 
*■  ought  to  determine  us  all  againft  ir,  to  wit,  that 
'  neither  our  heat,  nor  our  felf-pleafing  arguments, 
'  are,  what  will   determine  any  debate.     The  law 

*  of  order,  the  conftitutions,  ftatutes,  and  necefTity, 
'  gives  the  faculty  of  concluding  to  the  whole  of 
'  this  houfe ;  and   all  we  can  fay  muft  be  fubmitted 

*  to  what  this  whole  houfe  will  approve,  or  to  what 

'the 
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*  the  m:ijor  part  will  agree  in  :  And  therefore,  much 
fer^eafoning,  and  all  heats,  will,  on  many  accounts, 
licbe  profitably  forborn.  I  conclude  with  this  alTer- 
^  tion,  whkh  I  think  evident  without  difcourfe,  that 
^  as  the  union  of  Bntain  is  apparently  its  greateil  po- 
!  litick  good',  fo,  as  certainly,  and  by  the  infallible 
5  :nrle  of  contraries,  a  divifion  of  Bntain  is  its  great  • 
f^eft  evil:    And  then,    it  is  a  necefiary  corollary, 

*  whoever  is  not  for  the  union  of  Britain^  may  be 

*  concluded  an  enemy  tol%iorfix,  aiin  j( 

The  13th  the  Parliament  met  again,  and  the  Duke 
oi  Hamilton  made  a  fpeech,  defiring,  that  herMajefty''s 
letter  might  be  confidered,  and  likewife  the  nomina- 
tion of  a  proteftant  Succeflbr,  but  infilled  at  the  fame 
time,  that  Commiflioners  might  be  named  to  treat 
prcvioufly  with  England.  This  overture  occafioned  a 
great  debate  the  1 7th.  Upon  which  the  two  following 
Ipeeches  were  made,  in  relation  to  the  fetdement  of 
the  fucceffion  of  that  kingdom  in  the  Hanover  line. 

-■  ■  My  Lord  Chancellor^  ?:  ^ :?  v  j.  d  i  ^  ^n 

Speech  in  *  \KT  ^  ^^^^  ^^^  ^  ^^"S  vacaiicy  i  nine  months 
the  Scotch  *  V  V  have  given  us  a  new  light,  and  have  let  us 
fwThf  '  ^"fo  ^he  knowledge  of  men  and  things.  The  ad 
Hanover  <  .^f  fecutity  was  what  we  ftaid  upon  very  long  laft 
"^  felTions:  I  was  for  it  as  much  as  any  man,  but  my 
^^mind  as  well  as  judgment  is  altered,  and  I  am  now 
*%ell  alTured  I  was  in  the  wrong.  For  if  her  Maje- 
i  Ity  could  have  pafled  it  into  a  law,  it  would  have 
f'^one  her  nor  us  no  manner  of  fervice,  becaufe  it 
^  kft  the  feffions  loofe  during  her  Majefty's  life-time  ; 
*^ which  omifTion  alone  may  undo  her  (whom  God 
^preferve}  and  us.DDliiii  ciiw  aoiiijciai  h  aivjnw  ^Uvo' 
->:. ',  We  -were  nor  aware  of  'the  ddep  defi^ns"  of  fome 
fct<riio*  pretended  only  the  good  ofvthe  kingdom,  a 
'^fpeciousipretext  to  keep  this  nation  free,  ^nd  as  a 
JV^lyy-;w3ght  to  throw' into  ballance.  upon  occafion, 
f~for  a  help  to  fway  with  tliofc  of  our  neighbours, 

*  who 
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who  may  be  lb  wickedly  and  traiteroudy  inclined, 
as  to  wilh  and  acl  for  the  pretended  Prince  at  .S/. 
Germain^  I  mean  for  France^  againft  the  rightful  and 
lawful  title  of  her  Majefty,  and  the  fuccclTion  of 
her  En^lijh  crown,  fo  well  eftablifhed  by  the-  lav/s 
of  that  kingdom.  I  hope,  my  Lord,  the  wifdom 
of  this  houfe  will  take  care  to  difappoint  the  men 
of  Inch  pernicious  and  dangerous  defigns.  Ther6 
have  been,  and  are  Hill  Achitophels  •,  but  God  hath 
turned  their  counfels  into  folly  :  A  trick  will  ferve 
but  for  one  turn  amongft  men  of  common  fenfe. 
'  We  ought  to  be  very  thankful  to  God  and  the 
Qi,ieen,  that  things  have  been  {izt  before  our  eyes 
of  late  in  a  clear  light ;  and  fome  amongft  us  ought 
to  blefs  both,  diac  they  for  their  contrivances  were 
not  brought  within  the  verge  of  the  law,  and 
made  an  example  and  terror  to  others,  that  none 
may  venture  on  the  like  wicked  pradices  againft 
our  Sovereign,  and  the  peace  of  her  government. 
Thefe  mens  adlions  are  known,  and  all  their 
words  are  carried  by  the  birds  of  the  air  to  her 
Majefty 's  ears. 

'  I  beg  leave,  my  Lord,  to  prefume  that  there  are 
few  in  this  houfe  but  are  v/ell  acquainted  with  the 
:.  hiftory  of  Peter  Warhech^  {alias  Perkin)  in  our  King   .^^^-iZ  A3 
James  IV's  time.  He  was  bred  and  nurfed  up  With. 
a  defign  to  dethrone  Henry  YII.    by  Margaret 
'  Dutchefs  of  Burgundy  and  Flanders^  as  a  fit  tool  to 
fatisfy  her  revengeful  temper  i  and  tho'  fhe  knew 
him  to  be  only  the  Ion  of  a  poor  man  at  'Tournay^  fhe 
'gave  him  the  name  and  title  of  Duke  of  2V/^,  and 
true  and  lineal  heir  of  her  deceafed  brother  Edivard, 
late  King  of  England.   She  equipt  him,  and  gave 
,  himfliips,  men  and  money,  andfenthim  mio  Ire- 
land, where  a  rebellion  was  raifed,  as  well  as  in  Eng- 
land^ by  him  and  his  adherents :  He  failed  in  the  ex- 
pedition. T\itFr€7ich  King,  Charles  VIII.  found  him 
a  fit  inftrument  to  ferve  a  turn  for  him  alfo  -,  where- 
-fore  he  entertained  him  as  the  Prince  of  England^ 
IV  rff!«^»  '  and 
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and  he,  with  the  Dutchefs  o^  FIciMers^  equipt  him 
out  a  fecond  time :  But  finding  dilBculties,  at  laft  he 
came  here  to  our  K.  James  IV.  The  (lory  of  this 
Knight  errant  had  juftly  given  onr  King  and  court 
grounds  to  beheve  him  a  notorious  impoftor.  Upon 
this  pretended  Prince's  addrefs  to  the  King  for  fome 
aid,  his  Majefty  wifely  called  his  council,  andaflc- 
ed  their  advice  what  to  do  on  the  fubje(5t ;  Bu- 
chanan informs  you.  Cum  fententU  rogarentur^  pru- 
dentiores  iS  quihis  major  erat  rertim  ufusy  rem  inte- 
gram  reponendam  cenfebant. 

'  Here,  my  Lord,  the  old  wife  men  of  experience 
in  council  were  of  opinion,  that  it  was  not  fit  for 
his  Majefty  to  receive  or  entertain  this  pretended 
Prince,  who  they  wifely  believed  to  be  a  fourb,  and 
who  had  given  great  trouble  to  this  iQand,  and  was 
like  to  give  much  more.  .  '^ 

*  But  when  the  queftion  came  to  the  young  nobi- 
hty  of  the  council,  the  fame  author  fays,  they  were 
the  majority,  and  carried  it  in  favour  of  Perkin : 
At  major  pars^  vel  ob  pueritiam  rerum,  ^  animorum 
incorfiantiam^  &c.  fortunam  bominis  commiferabantur : 
The  young  counfellors,  either  for  want  of  expe- 
rience, or  for  want  of  fteddinefs  of  mind,  were 
more  eafily  caught.  They  were  more  in  number, 
and  had  a  compaflion  for  thejoung  ftranger.  They 
were  told  he  was  like  the  late  King  Edward^  his 
pretended  father,  and  the  family  of  Tork^  tho'  they 
never  had  feen  any  of  them.  "  Teiiw 

*  Here  the  cheat  went  on  %  he  had  the  entertain- 
rnent  of  a  Prince,  he  had  a  wife  out  of  one  of  our 
noble  families,  he  had  an  army  raifed  in  his  fa- 
vour, and  led  into  England  by  our  young  King, 
and  after  much  blood  and  treafure  fpent  on  this  pre- 
tended Prince,  the  cheat  was  difcovered  v  he  was 
fent  away  out  of  our  country,  and  feme  time  after 
had  the  reward  of  villany.-  •'    i-\iv..^:\.:i..  .^  r 

*  My 
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'  My  Lord,  this  a6l  of  inconfide rate  hofpitallty  to 
one  who  was  but  a  cheat,  gave  firft  ground  to  the 
world  abroad  to  call  our  judgment  into  quellion  ; 
and  no  body  will  read  the  hiilory,  but  will  con- 
clude, that  our  predeceflbrs  were  extremely  impoled 
on,  and  that  the  impoflor  might  have  caufed  the 
utter  ruin  of  their  liberties  and  country. 
'  My  Lord,  the  fame  game  is  a  playing  now.  Per- 
haps Ibme  have  never  read  the  hiilory,  and  others 
have  forgot  it.  No  wonder,  it  happened  200  years 
ago  :  But  we  cannot  forget  what  happened  fixteen 
years  ago ;  when  no  male  ifTue  was  like  to  fucceed 
King  ya?nes  VIL  one  was  to  be  found  viis  i^  modis^ 
per  fas  ant  nefas  :  One  at  lad  was  faid  to  be  born  at 
St.  Jaines^s^  June  1688.  That  child  died  foon  af- 
ter, a  fecond  was  put  in  his  place,  and  carried  to 
and  nurfed  up  at  Richmond -,  but  God  thought  fit 
to  kill  that  fecond  child  alfo. 
'  Now,  my  Lord,  this  pretended  Prince  oi  Wales 
is  a  third  child,  in  whofe  veins  there  is  not  a  drop 
of  royal  blood. 

'  Here  is  a  new  Perkin  come  into  the  world  200 
years  after  the  firft,  who  was  fent  to  ruin  England 
and  Ireland y  only  to  fatisfy  the  violent  malice  of  a 
revengeful  woman. 

'  This  fecond  pretended  Prince  is  nurfed  up  by 
Rome^  France,  and  armies  of  implacable  revenge- 
ful priefts,  who  give  him  the  title  of  King, 
'  For  what  ?  To  the  end  that  he  may  prove  a 
more  fit  inftrument,  upon  any  occafion,  to  root 
out  and  totally  deftroy  us  and  our  holy  religion, 
which  they  call  herefy. 

*  Some  of  us,  my  Lords,  are  no  wifer  than  our  pre- 
decefTors  in  that  point ;  We  give  the  priefts  and 
other  agents  of  France  a,nd  Rome  leave  to  pervert  our 
underftanding;  we  take  fuch  impreflions  as  remain  ; 
Young  mens  minds  are  tender  and  foft,  and  retain 
the  firft  impreflions  long.  Some  of  us  have  been 
in  France  not  many  years  ago,  and  have  feen  this 

^  pretended 
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pretended  Prince,  and  commend  his  perlbn  and 
parts,  his  features,  ^c.  and  lay  he  is  very  like  the 
royal  family  ^  tho*  fome  of  us  never  faw  one  of 
them,  except  our  own  Queen. 
'  Thus  young  men,  are  very  apt  to  be  led  out  of 
the  way.  I  have  known  fome  by  keeping  bad  com- 
pany did  catch  the  French  difeafe  ;  modeily  and 
fhame  made  them  conceal  it  till  It  was  too  late,  ajid 
then  it  coft  them  their  life.  It  is  the  cafe  at  prefent 
with  fome  of  us  here,  who  have  got  the  French  in- 
clinations, more  dangerous  in  this  nation  than  the 
dlleafe,  and  will  not  own  it  till  it  is  too  late,  and 
then  it  may  coft  them  their  lives,  tlieir  eftates, 
with  the  ruin  of  their  pofterity.  Whatever  young 
men  may  do,  my  Lords,  for  want  of  better  infor- 
mation, yet  it  is  ftrange  that  men  of  riper  age,  pre- 
tenders to  religion,  to  the  good  and  intereft  of  our 
country,  are  faid  to  be  tainted  with  the  fame  incli* 
nation  to  have  France  rule  over  us ;  of  which  men 
there  is  a  mighty  jealoufy:  I  will  not  believe 
them  guilty,  and  at  the  fame  time  I  cannot  an- 
fwer  for  them  j  but  let  their  works  teftify  what 
they  aim  at. 

'  We  all  talk  loud  of  love  for  our  country  and 
religion,  but  I  prefume  to  fay,  that  the  love  of 
money,  and  felf-intereft,  hath  appeared  more  our 
ftudy  than  any  thing  elfe. 

*  What  bad  pracSlices  hath  not  her  Majefty  by  her 
great  care  found  out  ?  The  contrivers  may  cover 
their  defigns  the  beft  way  they  pleafe ;  but,  my 
Lord,  whoever  waits  or  inclines  for  the  bondage  and 
cruel  oppreilions  we  in  this  nation  are  fo  lately  de- 
livered from,  be  who  they  will,  are  and  may  be 
found  guilty  of  crimes  of  dangerous  confequence, 
and  of  a  tranfcendant  nature,  no  lels  than  the  fub- 
verfion  of  the  government  of  this  kingdom,  and 
the  alteration  of  the  proteftant  religion  •,  and  this 
not  upon  a  bare  information  only  i  her  Majefty 

*  knows 
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*  knows  their  converie,  and  their  adions  fpealc  aloud 
'  to  all  about  them. 

'  Such  pradices  are  an  enemy  to  all  goodnefs  and 
'  good  men  -,  it  is  from  fuch  proceedings,  that  our 
'  airembjy  is  corrupted,  and  'till  this  fountain  of 
'  milchiet  is  purged,  we  cannot  expedl  to  have  any 
'  clear  c;hannels :  All  here  know  what  I  mean. 

'  Thcle  crimes  are  various  in  their  natures,  hei- 
'  nous  in  their  quality,  and  univerdil  in  their  extent. 
'  If  we  examine  them,  my  Lord,  theologically,  as 
'  they  {land  in  oppofition  to  the  truth  of  God,  they 
'  will  be  found  to  be  againit  the  rules  of  faith,  againft 

*  the  power  of  godlinefs,  and  againft  the  means  of 
'  falvation. 

'  If  you  examine  them  morally,  as  they  ftand  in 
'  oppofition  to  the  light  of  nature,  to  right  reafon 
'  and  the  principles  of  human  fociety,  you  will  then 
^  perceive  pride  without  any  moderation ;  fuch  a 
'  pride  as  that  which  exalts  it  felf,  ^c.  malice  with- 
'  out  any  provocation,  malice  againft  virtue,  againft 
'  innocency,  againft  piety ;  injuftice  without  any 
'  means  of  reftitution,  even  fuch   injuftice  as  does 

*  rob  the  innocent  of  their  juft  right  and  unlpotted 
'  reputation. 

'  If  thefe  men,  my  Lord,  who  letup  for  the  pre- 
'  tended  Prince  of  PFales^  be  examined  by  legal  rules 
'  in  a  civil  way,  as  they  ftand  in  oppofidon  to  the 

■  publick  good,  and  to  the   laws  of  the  land  al- 
ready in  force  •,  thefe  men,  I  fay,  may  be  found  to 

'  be  traitors  againft  her  Majefty's  crown,  and  in- 

■  cendiaries  againft  the  peace  and  fafety  of  this  king- 
dom •,  they  may  be  found  the  higheft,  the  boldeft,    ' 
and  the  moft  impudent  oftenders  that  ever  were ;    * 
betrayers  of  the  Queen  and  people,  as  well  as  of    ' 
this  country  and  our  religion.     If  any  one  heceris 
fenfibly  pinched,  let  him  confider  whether  or  nd 
he  is  guilty ;  if  he  is,  let  him  fin  no  more,  left  a 
worfe  thing  befal  him. 

Vol,  IV.  Ff  1  My 
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*  My  Lord,  I  fee  many  here  may  remember,  if 
they  pleafe,  the  frequent  tragedies  that  v/ere  a6led 
among  us  fome  twenty  years  ago.  I  am  fare  there 
are  feveral  of  us,  whofe  neareit  relations  were  far- 
crificed  to  the  defpotick  and  arbitrary  will,  and 
to  the  revengeful  refentments  of  popery  and  its 
principles  -,  it  was  then  that  the  orders  to  perfecute, 
execute,  to  hang,  draw^  and  quarter,  and  to  fhed 
the  beft  blood  of  this  nation,  without,  nay,  againfl 
any  law^  were  by  a  prerogative  royal    without 


referve. 


'  I  fee  fome  here  were  banifhed,and  forced  to  wan- 
der in  exile,  and  beg  fnelter  from  foreign  Princes, 
whofe  families  were  difperfed  and  ruined,  whofe 
eflates  were  torn  in  pieces,  and  given  to  ftrangers, 
men  of  another  communion.  Can  thefc  melancholy 
reflections  be  forgot  fo  foon  by  our  felves,  who 
were  the  martyrs  ?  A  fpirit  of  delufion  feems  to 
cover  the  eyes  of  our  underilandings,  till  we  fall  a 
fecond  iacrifice  to  the  fame  bloody  a-flors. 
'  I  fpeak  for  nor  againfl:  no  party  of  men  j  but,  my 
Lord,  it  is  high  time  for  us  toconfider  in  cool  blood, 
how  to  barricado  our  felves  againft  the  alTaults  of 
the  common  enemy,  France  and  popery ;  in  order 
to  which  I  have  two  things  to  move,  which  are, 
that  w^e  may  all  here  obey  our  Saviour's  new  com- 
mandment, love  one  another,  and  often  repeat  that 
excellent  prayer  taught  us  by  that  fame  blefTed  Sa- 
viour ;  by  doing  whereof  we  fhall  be  brought  to  for- 
give  one  another,  as  we  defire  God  to  forgive  us. 
This  done,  we  fhall  be  in  better  circumftances  to 
lay  afide  our  pride,  our  paiTion,  covetoufnefs,  our 
vain  glory,  and  unrelenting  revenge,  which  alone 
belongs  to  God  Almighty  to  repay  ;  and  fliall  be  in 
a  condition  to  ferve  our  Sovereign,  in  obedience  to 
her  juft  commands,  our  country  and  people,  in  their 
'  necefiary  requefts,  and  fettle  a  proteftant  fuc- 
*"  ceflbr)  while  we  have  the  occafion  and  power  in  our 

'  own 
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'  own  hands:  Accidents  may  happen  and  put  it  ouC 
'  of  our  way,  ever  to  do  it  to  our  advantage. 

'  Wherefore  I  move,  it  may  be  confidered  and 
'  finiflicd,  before  this  houfe  proceed  to  any  other 

'  bufinefs. 

My  Lord  Chancellor^ 
^  T  Second  the  noble  member  that  ipoke  laft,  in  his^'JQ*^^" 
'  X  motion  for  fetiling  the  fucceflion,  before  the 
'  houfe  proceeds  to  any  other  bufinefs ;  but  I  do  not 
'  pretend  to  give  any  direction  how  the  matter  fhall 
'  be  done,  let  the  wifdom  of  this  honourable  houle 
'  confider  with  mature  deliberation,  what  can  pre- 

*  ferve  us  from  Rome  and  the  French  King,  that  her 
'  Majefty's  royal  perfon  and  crown  riiay  be  fccure 
'  from  all  invafions  abroad,  and  difturbances  at 
'  home. 

'  My  Lord  Chancellor,  Her  Majefty  deferves  all 
'  the  returns  of  loyalty  and  duty  that  are  in  our  power 
'  to  make ;  I  believe  flie  hath  given  my  Lord  com- 
'  milTioner  fuch  inftrudlions  as  may  prove  to  our  ad- 
'  vantage,  if  they  are  duly  put  in  execution.  Com- 
'  plaints  have  been  made  by  fome,  that  they  are  not 
'  full  for  fettling  a  fucceflbr  ;  I  am  morally  fure,  my 
'  Lord,  the  complaint  is  ill  grounded,  which  I  hope 

*  his  grace  will  foon  declare  to  this  houfe,  and  fatif- 
'  fy  all  her  good  and  loyal  fubjeds,  how  much  fhe 
'  hath  the  peace  and  advantage  of  this  her  ancient 

*  kingdom  in  her  thoughts. 

'  As  hath   been  well  obferved  juft  now,  laft  ici- 

'  fions  many  of  us  were  mifled  \  I  own  my  miftake 

*  of  men  and  things ;  we  were  going  very  faft  into 
'  a  labyrinth  *,  our  leaders  mifinformed  us ;  the  na- 
'  tion  now  may  fee  its  intereft ;  Theorical  fchemes 
'  and  proje6ls,  which  can  never  be  brought  to  prac- 

*  tice,  ought  to  be  laid  afide  ;  they  create  much  de» 

*  bate,  fpend  much  time,  and  can  never  be  of  ufe. 
'  My  Lord,  with  fubmiflion,  this  affembly  ought 

Ff2  -^  to 
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'  to  lay  afide  all  frivolous  debates,  that  our  judg- 
^  ments  may  not  be  called  in  queftion  elfewhere. 

'  I  am  for  following  the  advice  juft  now  mention- 
'  ed :  Let  us  forgive  and  love  one  another,  let  us 
'  join  hearts  and  hands  to  keep  out  the  known  enemy 
'  of  our  religion.  If  that  deceiver  or  breaker  of 
'  facred  vows  and  treaties,  made  and  fworn  upon  the 
'  Holy  Gofpel  at  the  Altar,  in  the  moil  folemn  and 
'  moft  religious  manner,  fhall  by  his  power  and  ou-r 
'  miftaken  management,  put  upon  us  that  thing  in 
'  the  air,   called  the  Prince  of  Waksy  of  no  birth, 

*  of  no  blood,  fprung  from  whom  is  unknown  to 
^  himfelf,  as  well  as  to  us;  we  mufl  be  ruined,  my 

*  Lord,  every  man  here  who  enjoys  his  eftate,  may 
'  eafily  know  what  he  has  to  trufl  to  •,  we  all  know 
^  who  mufl  come  with  him,  the  fame  men  and 
'  principles  who  deflroyed  us  twenty  years  ago. 
'  I  humbly  move,  with  fubmiflion,  that  we  may 
'  pafs  by  all  the  mutual  vexatious  animofuies  which 
'  were  amongfl;  us  but  lately ;  all  parties  have  been 

*  to  blame ;  God  will  pardon  the  penitent :  The 
'  Queen  overfees,  and  gracioufly  forgives ;  let  us 
'  mutually  do  the  fame,  and  fettle  our  fuccefTion, 
'  and  fecure  and  help  our  felves,  and  God  will  help 
^  us ;  it  will  prove  our  own  and  the  people's  fafety, 

Salus  populi  fuprema  Lex  ejio, 

^  Let  us  follow  the  exam. pie  of  our  wife  neigh- 

*  hours,  and  make  fuch  laws  as  may  tie  up  the  hands 

*  and  terrify  the  heartsof  our  own  depraved  fubje6b, 
'  who  dare  offer  to  adl  or  fpeak  in  favour  of  any,  in 

*  prejudice  to  her  Majelly's  lawful  and  rightful  title 

*  to  her  crown  and  dignity. 

'  I  am  confident,  my  Lord,  no  man  here  dares 

*  own  his  inclinations  to  be  for  the  Fre^tch  King  or 
^  that  pretended  Prince,  whatever  profpe6t  he  may 

*  have  of  tides,  honours  or  fubordinate  power  from 

*  him,  who  hath  no  bowels  of  compalTion  left,  who 

confumes 
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*  confumcs  his  own  vitals,  by  pcrfccuting  and  tor- 
'  mcnting  his  own  bed  iiibjei^ls,  and  fparcs  neither 
'  fcx  nor  age  in  his  neighbouring  country,  even  of 
'  his  own  millaken  religion,  if  they  but  refufe  to  be 
*•  his  Haves ;  witnefs  his  new  conquefts  in  Jlface  and 
'  Flamlers.  What  then  are  we  to  exped,  who  by 
'■  that  tyrant  are  accounted  hereticks  ? 

'  Whoever  are  fo  wicked  amongft  us,  as  to  ven- 
'  ture  either  to  counfel,  conduct  or  invite,  whenever 

*  he  comes  (which  God  prevent)  may  expe6t  the  fame 

*  fate.  For  my  own  part,  my  Lord,  I  have  no 
'  perfonal  prejudice  againft  him,  nor  the  pretended 
'  Prince  of  IVaks^  but  I  here  folemnly  declare,  that 
'  I  vvill  oppofe  him  or  either  of  them,  with  all  their 
'  adherents,  whilft  there  is  a  drop  of  blood  in  my 
'  veins  i  and  I  am  morally  fure  of  looooo  of  the 
'  befb  men  in  Britain  to  accompany  me  in  the  oppo- 

*  fition ;  and  I  am  fure,  my  Lord,  of  this,  that  the 
'  nation  in  general  will  go  along  with  me  alfo ; 
'  God  be  praifed,  we  are  proteltants,  and  of  the 
'  reformed  religion,  for  which  I  hope  we  Ihall  ever 
'  be  ready  and  willing,  upon  any  fuch  occafion  to  fa- 
'  crifice  our  lives  and  our  fortunes,  to  prevent  all 
'  thefe  impendent  evils.  My  Lord,  let  us  fettle  a 
'  fucceflbr  who  is  a  known  proteftant,  and  of  our 
'  own  royal  and  ancient  race  of  Kings. 

'  For  an  argument  of  this,  an  anonymous  author, 

*  in  his  remarks  on  the  late  plot,  gives  fome  realbns 

*  for  it,  which  for  your  information  I  here  prefume 
'  to  repeat :  After  he  excufes  two  noble  Dukes,  he 
'  lays,  ^Tis  hoped  this  is  fufficient  to  make  it  plain ^  that 
'  to  infift  on  an  union  and  communication  of  trade  at 
'  this  time^  would  retard  the  fucceffion^  which  mc^  he 
'  dangerous  to  our  felves^  and  to  the  whole  proteftant  in- 
'  tercft  all  over  Europe. 

'  ^he  danger  to  our  felves  is  evident ^  from  the  con- 
'  fpiracy  that  Frafer  and  his  acco?nplices  have  been  car- 

*  rying  on  in  the  Highlands,  and  other  parts  of  this 

F  f  3  '  kingdom^ 
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'  kingdom ,    the  general  difcontents  which  are  in  our 
'  nation^  &c,  and  gives  his  reafons,  page  ^'^. 

He  continues  to  tell  you,  '  T^hat  the  Jacobites  here^ 

*  and  their  friends  heyond  [ea^  make  a  great  imprcve- 

*  ment  of  the  delay  of  fettling  the  fucceffion  \  they  flatter 

*  themfelves  and  impofe  upon  the  worlds  that  it  proceeds 

*  from  the  inclinations  of  our  people  to  the  St.  Germain 

*  family, 

'  Then  he  goes  on  to  tell  you.  My  Lord,  of  our 

*  divifions,  which,  fays  he,  encourage  the  French 
'  to  follicit   a  rebellion^    a7id  to  attempt  an  invafion^ 

*  either  of  which  effe5ied^   transforms  our  country  into 

*  a  field  of  blood.  And  fuppofing  [which  God  forbid) 
'  her  Majefly  fhould  die  whilfi  the  fucceffion  is  unfettkd^ 

*  afid  our  country  lying  under  thefe  intefline  divifions^ 

*  the  Hanover  and  St.  Germain  parties  will  certainly 

*  engage  us  in  a  civil  war.  England  and  Ireland 
'  will  afffi  the  firfiy  and  France  the  other,  This  will 
'  make  our  nation  a  theatre  of  woe  and  calamity ,^  and 
^  whoever  hath  the  advantage  in  fuch  a  cafe^  we  niufi 
'  he  fiaves  for  ever. 

'  Our  author,  my  Lord,  concludes  the  paragraph, 

*  and  tells  us  in  fuch  circumitances,  that  there  will  be 

*  no  room  for  thoughts  of  injifling  on  limitations,,  and 
'  humbly  conceives  that  what  is  faid^  is  Efficient  tofhew 

*  the  necefftty  of  fettling  the  fucceffion  upon  the  foot  of  our 
'  old  confiitution  \  that  it  will  be  the  only  way  to  fecure 

*  us  againfl  thofe  dangers  we  are  threatned  with,^  from 

*  the  rnadnefs  and  folly  of  both  parties,,  viz.  Whig  and 

*  Tory. 

*  My  Lord  Chancellor,  this  anonymous  author  hath 

*  laid  very  much  in  favour  of  the  rights  and  privi- 
■^  leges  of  this  kingdom  in  thefe  remarks,  and  other 

*  books  which  I  have  feen  •,  and  in  particular,  hath 

*  been  at  ibme  pains  to  excufe  fome  great  men,  whofe 
'  works  and  adions  I  would  have  rather  to  Ipeak 
^  and  plead  for  them,  that  we  may  fee  and  know  in 

*  good  earneft  in  whofe  company  we  are,  and  with 

'  whom 
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'  whom  we  have  to  do.  Yet  I  muft  fay,  the  author 
'  feems  in  earneil  for  fetding  the  fucccHion. 

'  'Tis  certain,  my  Lord,  whoever  is  for  prefl'ing 
'  an  union  or  a  communication  of  trade  at  this  time, 
'  is  diametrically  againft  the  fettling  the  fucceffion  •, 
'  and  if  we  do  not  perform  tliis  neceflary  point  this 
'  feffions,  what  conitrudlions  wiJl  men  of  unbiafled 
'  principles,  men  of  the  fame  religion  with  our 
'  Iclvcs  all  the  world  over,  put  upon  our  manage- 
'  ment? 

'  Will  not  the  majority  of  this  afiembly  be juftly 

*  fufpeded,  if  the  fuccellion  be  not  fettled  this  time? 
'  On  this  point  depends  the  fecurity  of  all  that  is  dear 
'  to  us  bo;h  fpiritual  and  temporal,  at  home  and 
'  abroad  -,  and  whoever  are  againft  itj  without  all 
'  manner  of  doubt,  are  enemies  at  bottom  to  our 
'  -Queen,  to  our  religion  and  government,  and  to  the 
'  people  of  this  kingdom,  and  their  pofterity.  The 
'  perfon,  my  Lord,  who  I  prefume  you  will  think 

*  fit  to  name  for  a  fucccflbr,  is  her  Royal  Highneis 
'  the  Eleftorefs  Dowager  of  Brunfwick  and  Lunen- 
'  hurgh^  the  Princefs  Sophia  •,  flie  is  the  next  pro- 
'  tcftant  of  our  own  royal  family,  whofe  mother  was 
'  a  native  of  our  own  country,  born  at  Dunfermling, 
'  Her  Highnefs's  blood  is  truly  royal,  her  inclina- 
'  tions  and  heart,  as  I  am  credibly  informed,  are 
'  intirely  Britijh  \  and,  my  Lord,  we  can  go  no 
'  where  elfe  for  a  fuccefibr,  but  to  her  and  the  heirs 
'  of  her  body.  When  this  point  is  fettled  on  the 
'  beft  conditions  proper  for  us  to  afl<,  and  in  her 
'  Majefty's  power  to  grant,  none  in  this  aflembly 
'  will  have  occafion  fo  very  often  to  make  mention 
■  of  her  Majefty's  death,  as  they  did  laft  year,  which 
'  indeed  carries  fomething  rude  in  exprefllng  it. 
'  We  all  know,  my  Lord,  fhe  is  mortal  ^  may  we 

*  ad:  and  fpeak  as  if  we  thought  our  felves  fo,  and 
'  may  we  never  have  occafion  to  make  more  mention 
'  of  her  death ;  may  fhe  outjive  all  of  us ;  flie  is 
''  the  fupport  and  glory  of  us,  of  our  religion,  and 

F  f  4  'of 
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'  of  the  quiet  and  peaceable  government  we  all  enjoy  j 

*  and  by  her  fhining  charader,  illuflrates  and  adorns 

*  all  her  good  fubjeds. 

'  Wherefore,  my  Lord,  let  it  never  be  faid,    that 

*  we  of  this    Parliament,  either  by  negled  or    by 

*  wrong  principles,  or  by  a  miftake  in  our  judgments, 
'  gralping  at  what  can  never  be  obtained,  are  either 
^  the  immediate  or  mediate  caufe  of  eclipfing  fo 

*  bright  a  luftre,  as  fhines  thorough  all  the  diftindc 
'  parts  of  her  wife  management  at  home  as  well  as 
'abroad.  From  hence  we  hear  the  joyful  news  of 
'  yiftories,  and  a  happy  progrefs  by  the  wife  and 
'  adorable  providence,  in  the  late  great  fuccefs 
'  vouchlafed  to  her  Majefty's  arms  and  thofe  of  her 
'  allies  ;  whereby  God  hath  thus  far  difappointed  the 
'  hopes,  and  confounded  the  devices  and  ambitious 
'  defigns  of  the  common  enemy. 

*  I  prefume  to  (ay,  with  fubmifTion,  that  our  di- 
'  vifions  amongfl  our  felves  thefe  lafl  two  years  pafl, 
'  have  given  her  Majefty  pnore  real  vexation  and 

*  trouble  than  all  the  great  affairs  of  Europe  ^  of  v/hich 
'  ihe  hath  a  very  great  fhare  ;  this  alone  is  a  reproach 

*  to  our  nation  in  general :  Whereas  indeed  the  true 

*  caufe  is  the  pride,  ambition,  and  covetous  humour 

*  of  ibme  few  particular  men  of  both  parties,  who  all 
'  pretended  the  fervice  of  the  Queen  and  the  publick 
'  good  ;   whereas    in    good  earned,  all   that  thefe 

*  pretended  patriots  aim  at,  is  to  be  chief,  and  the 

*  firft  in  pofls  and  offices  of  profit  and   trufl,  by 

*  which  they  may  pretend  a  privilege  to  fpeiid  and 

*  Iquander  away  the  publick  revenue,  opprefs  the 
'  people,  to  fupport  their  own  pride,  vanity  and 
'  luxury. 

Hinc  ilia  hacrym<$» 

*  From  fuch  managers  and  felf-intereiled  paflionate 

*  proud  men  are  all  our  mifery,  and  all  the  re- 
f  proaches  caft  upon  the  nation :  Covetoufnefs  and 

'the 
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'  the  love  of  money  blinds  thele  men's  undcrftand- 
'  inss.  Let  us  nut  follow  their  maxims,  leit  we 
'  prove  troublclbme  to  our  lovereign,  and  ulelels  to 
'  the  publick.  I  know  very  well,  my  Lord,  fomc 
'  here  who  are  really  for  the  fucceflion,  but  are  not 
*  for  having  it  fettled  at  this  time  for  feveral  pre- 
'  tended  reafons ;  but  a  great  one  is,  they  would 
'  not  have  his  Grace,  my  Lord  Commiflioner,  have 
'  the  honour  of  palfing  it,  whilfl  he  fits  on  the 
^  Throne. 

'  I  confefs  for  my  own  part,  I  have  no  concern 
'  whoever  does  a  good  thing,  provided  I  have  a 
'  fhare  of  it  j  and  I  hope,  if  any  man  isagainft  it  on 
'  that  account,  he  will  repent  and  confider  the  pub- 
'  lick  advantage  :  From  which,  and  from  all  that 
'  has  been  faid,  I  am,  my  Lord,  for  fetding  of  the 
'  fucceflion  now,  before  the  houfe  proceeds  to  any 
'  other  bufinefs. 

But,  nothwithftanding  thefe  fpeeches,  the  Earl  of  Refoives  or 
Rothefs  having  prefcribed  another  refolve,  it  was  car- pj^ii^ment. 
ried  by  a  majority  of  55,  that  the  refblves  prelented 
by  the  faid  Earl,  and  that  prefented  by  the  Duke  of 
Hamilton^  ihould  be  jointly  voted ;  and  they  are  as 
follow : 

Refohed^ 
That  the  Parliament  will  not  proceed  to  a  nomi- 
nation of  a  fuccefibr,    unlefs  we    have   a  previous 
treaty  with  England^  for  regulating  our  commerce, 
and  other  concerns  with  that  nation. 

And  further  it  is  Refolved^ 
That  this  Parliament  will  proceed  to  make  fuch  li- 
mitations and  conditions  of  government,  for  the  ratifi- 
cation of  our  conftitution,  asmayfecure  the  religion, 
liberty,  and  independency  of  this  nation,  before 
they  proceed  to  the  faid  nomination.  The  firfl  Part 
of  this  refolution  was  propofed  by  the  Duke  of  Ha- 

jnilton^ 
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fnilton^  and  the  latter  by  the  Earl  of  Rothefs,  The 
fame  day  the  Duke  of  Athol  moved,  that  his  Grace 
the  Lord  CommifTioner  would  be  pleafed  to  write 
to  her  Majefty,  to  fend  down  the  perfons  who  were 
witnelTes  in  the  late  Plot,  and  all  the  papers  relating 
to  the  fame,  that  that  affair  might  be  examined  to 
the  bottom,  and  thofc  who  v/ere  unjuftly  and  falfly 
accufed  might  be  vindicated,  and  thole  who  are 
guilty  punifhcd  according  to  their  demerits. 
Whereupon  the  Lord  Chancellor  declared,  that 
his  Grace  had  written,  and  would  write  again  on 
that  fubje61:. 

The  19th,  the  Earl  o'i  Marchmont  made  a  fpeech  to 
this  effed,  that  fince  the  houfe  had  refolved  not  to 
fall  immediately  upon  fettling  the  fuccefiTion,  it  was 
highly  reafonable  to  m.ake  an  a6f  to  exclude  all  Po- 
pi(h  fuccelTors,  as  the  moil  cfire6tual  means  to  fecure 
the  peace  of  this  kingdom.  The  Duke  of  Hamilton 
faid  thereupon,  that  it  was  not  now  a  proper  feafon 
to  anfwer  that  propofal,  but  that  it  fhould  be  an- 
fwered  another  time.  This  occafioned  fome  debates, 
and  the  Earl  pretended  that  it  was  contrary  to  the 
cuitom  of  Parliament  to  interrupt  a  member,  but 
nothing  was  refolved  thereupon.  The  fame  day  the 
Duke  of  Hamilton  moved  for  a  two  months  ce(s, 
for  the  prefent  fubfilhince  of  her  Majefty's  forces, 
and  the  Lord-Juftice  Clerk  moved  for  a  fupply  for 
fourteen  months,  payable  in  two  years.  Thefe 
two  motions  were  taken  into  confideration  the  21ft, 
and  it  was  carried  by  fixteen  votes  for  the  latter  j 
but  on  the  25th,  when  the  aft  of  Jppply  was  again 
taken  into  confideration,  and  an  additional  claufe 
about  the  fecurity  of  the  kingdom  was  offered  to  be 
.^dded  to  the  aft:  of  fupply,  after  a  debate  thereon, 
the  following  refolutions  were  offered  by  the  Lord 
Rofs, 

Rcfohedj 
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Refohed^ 
I'hat  the  Parliament  will  proceed  to  grant  two 

months  fupply  for  fubfiflin^  her  Majclly's  forces, 
and  as  ioon  the  -xCi  of  Security,  now  read,  lias  t^ot 
the  royal  afTent,  will  give  four  months  more.  This 
motion  b  ing  oppofed,  the  Earl  of  Roxbourgh  pre- 
fcntcd  the  lollowing  refolution  as  an  expcdi;^nt,  viz, 

Refohed^ 
That  there  be  a  firfl  reading  marked  on  the  aft  of 
fecurity,  and  that  both  the  adt,  and  that  for  the  fup- 
])ly,  be  without  being  flirther  proceeded  on,  until  liis 
Grace,  her  Majefty's  CommifTioner,  receive  in- 
flrudlions  as  to  the  ad:  of  fecurity,  it  being  then  free 
to  the  Parliament  to  proceed  to  the  acls  jointly  or 
fcparatcly,  as  they  fliall  think  fit.  This  Refohe  was 
approved,  and  the  adt  of  fecurity  had  a  firli  reading 
marked  thereon.  The  27th  the  Parliament  ad- 
journed to  the  3d  of  Auguft^  expecting  by  that  time 
that  the  Commiffioner  would  have  received  her  Ma- 
jefty's inflru6tions  on  the  faid  a6l  of  fecurity. 

On  the  5th  of  Auguft^  the  ad:  for  the  fecurity 
of  the  kingdom,  in  cafe  of  her  Majefty's  death 
without  ifTue,  and  that  for  a  fupply  of  fix  months 
cefs,  had  the  royal  aflent ;  the  firft  of  which,  by 
reafon  of  the  fingularity  of  it,  fhall  be  inferted. 

OUR  Sovereign  Lady  the  Queen's  Majefly,  with  ^^^^^^  ^^ ^ 
advice  and  confent  of  the  Eftates  of  Pa rlia- fecurity. 
ment,  doth  hereby  flatute  and  ordain,  that  in  the 
event  of  her  Majefly's  death,  or  of  the  death  of  any 
of  her  Majefty's  heirs  and  fuccefTors,  Kings  or  Queens 
of  this  realm,  this  prefent  Parliament,  or  any  other 
Parliament  that  fhall  be  then  in  being,  ftiall  not  be 
difTolved  by  the  faid  death,  but  fhall,  and  is  hereby 
required  and  ordained,  afTembled,  to  fit  and  ad  in 

manner 
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manner  after-mentioned,  notwithftanding  of  the  faid 
death. 

And  if  the  faid  Parliament  fliall  be  under  adjourn- 
ment the  time  of  the  laid  death,  it  (hall  notwith^ 
Handing  meet  precifely  at  Edinburgh  the  20th  day- 
after  the  death  aforefaid,  excluding  the  day  thereof, 
whether  the  day  of  the  faid  adjournment  be  fooner 
or  later. 

And  it  is  farther  ftatuted  and  ordained,  that  in 
cafe  there  fhall  be  no  Parliament  in  being  at  the  time 
of  the  faid  death,  then  the  Eftates  or  Members  of  the 
lad  preceding  Parliament,  without  regard  to  any 
other  Parliament  that  may  poQibly  be  indidled,  but 
never  met,  nor  conllitute,  fhall  meet  at  Edinburgh  on 
the  20th  day  after  the  faid  death,  the  day  thereof 
excluded. 

And  farther  providing,  that  in  all  or  any  of  the 
faid  cafes,  if  there  fliall  happen  to  be  any  vacancy  of 
a  member,  by  reafon  of  death  or  promotion,  the 
Barons  or  Burghs  concerned,  fhall  have  power  to 
chufe  and  fupply  the  faid  vacancy  in  the  accuflomed 
manner. 

As  likewife,  that  in  all  or  any  of  the  faid  cafes, 
no  perfbn  who  hath  been,  is,  or  fhall  be  then  a  Papifl, 
and  hath  not  purged  himfelf  from  Popery,  by  taking 
the  Formula  fet  down  in  the  third  a6t  of  the  Parlia- 
ment 1700,  before  the  faid  death,  fhall  be  capable  to 
be  a  member  of,  or  to  cle61;,  or  be  ele6led  to  the  faid 
meeting  of  the  Eftates  in  Parliament.  And  ficklike. 
That  no  Englijhman^  or  foreigner,  having  a  Scotch 
title,  and  not  having  an  eftate  of  12000/.  yearly 
rent  within  this  kingdom,  fhall  in  the  event  afore- 
faid,  have  place  and  vote  in  the  faid  meedng  of 
Eftates. 

And  the  faid  Eftates  of  Parliament  appointed,  in 
cafe  of  the  death  aforefaid,    to 'continue  or  meet  as 
above,  are  hereby  authorized  and  impowered,  to  ad; 
and  adminiftrate  the  government  in  manner  after- 
men  uoned  ; 
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mentioned ;  that  is,  that  upon  the  death  of  her 
Majclty,  leaving  heirs  of  her  own  body,  or  faihng 
thereof,  lawful  fucceflors  defigned  or  appointed  by 
her  Majeity,  and  the  Eltates  of  Parliament,  upon 
the  death  of  any  fuccceding  King  or  Queen  leaving 
heirs  or  fuccefTors,  as  fiid  is,  the  laid  Eltates  of  Par- 
liament are  authorized  and  impowered,  after  having 
read  to  the  heir  or  fucceflbr  the  claim  of  right,  and 
defired  them  to  accept  the  government  in  the  terms 
thereof,  to  require  of,  and  adminiftrate  to  the  faid 
heir  or  lawful  fuccellbr,  by  themfelves,  or  fuch  as 
they  fhall  commiflionate,  the  coronation-oath,  and 
that  with  all  convenient  fpeed,  not  exceeding  thirty 
days  after  the  meeting  of  the  faid  Edates,  if  the  laid 
heir  or  fucceflbr  be  within  the  ifle  of  Britain^  or  if 
without  the  lame,  not  exceeding  three  months  after 
the  faid  meeting,  in  order  to  the  exercifing  the  royal 
power,  conform  to  the  declaration  of  the  faid  Eftates 
contained  in  the  claim  of  right. 

As  alfo  in  the  cafe  of  the  faid  heir  or  flicceflbr, 
their  being  under  age,  which,  as  to  the  excrcife  of 
the  government,  is  hereby  declared  to  be,  until  their 
attaining  to  feventeen  years  compleat,  to  provide 
for,  order  and  fetde,  within  the  fpace  of  fixty  days 
after  the  laid  meedng,  a  Regency  for  the  kingdom, 
until  the  faid  heir  or  fucceflbr  take  the  coronation- 
oath,  and  do  actually  enter  upon  the  exercife  of  the 
government ;  the  Regent  or  Regents  to  be  appoint- 
ed always  having  the  claim  of  right  read  to  him  or 
them,  as  above,  and  he  or  they  taking  at  his  or  their 
entry  the  coronation-oath,  and  to  continue  to  fit 
and  a6t  for  the  fpace  of  three  months,  unlefs  they 
be  fooner  lawfully  adjourned  or  diflTolved  by  the  faid 
heir  or  fucceflbr,  being  entred,  or  by  the  Regent  or 
Regents  lawfully  fetded  as  faid  is. 

And  flirther,  upon  the  death  of  her  Majefl;y 
without  heirs  of  her  body,  or  a  fucceflbr  law^fully 
defigned  or  appointed,  as  above,  or  in  the  cafe  of 
any  other  King  or  Queen  thereafter  fuccceding,  and 

deceafmg 
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deceafmg  without  lawful  heir  or  luccefTor,  the  afore- 
faid  Eftates  of  Parliament  convened,  are  thereby  au- 
thorized and  impowered,  to  nominate  and  declare  the 
fucceiTor  to  the  Imperial  crown  of  this  realm,  and 
to  fettle  the  fuccelTion  thereof  upon  the  heirs  of  the 
faid  fucceflbr's  body ;  the  faid  fucceflbr  and  the  heir 
of  the  fucceflbr^s  body  being  always  of  the  royal 
line  of  Scotland^  and  of  the  true  Proteftant  reli- 
gion. 

Providing  always,  that  the  fame  be  not  the  fuccef- 
for  to  the  crown  of  England^  unlels  in  this  prefent 
ieffion  of  Parliament,  or  any  other  felTion  of  this, 
or  any  other  enfuing  Parliament  during  her  Majefty's 
reign,  there  be  fuch  conditions  of  government  fet- 
tled and  enatted,  as  may  fecure  the  honour  and  fo- 
vereignty  of  this  crown  and  kingdom,  the  free- 
dom, frequency  and  power  of  Parliaments,  the  re- 
ligion, and  trade  of  the  nation,  from  Englijh^  or  any 
foreign  influence,  with  pov/er  to  the  faid  meedng  of 
Eftates  to  add  fuch  further  condidons  of  government, 
as  they  fiiall  think  neceffiiry,  the  fame  being  confiftent 
with,  "and  no  ways  derogatory  from  thofe  which  fhall 
be  enadted  in  this,  and  any  other  feffion  of  Parlia- 
ment during  her  Majefty's  reign. 

And  it  is  hereby  declared,  that  the  faid  meeting 
of  the  Eftates  fhall  not  have  power  to  nominate  the 
liiid  fucceflbr  to  the  crown  of  this  kingdom,  in  the 
event  above  exprefled,  during  the  firft  twenty  days, 
after  their  meedng,  which  twenty  days  being  elapfed, 
they  Ihall  proceed  to  make  the  laid  nomination  with 
all  convenient  diligence. 

And  it  is  hereby  exprefly  provided  and  declared, 
that  it  fhall  be  high-treafon  for  any  perfon  or  per- 
Ibns  to  adminiftrate  the  coronation-oath,  or  be  wit- 
neffes  to  the  adminiftrating  diereof,  but  by  the  ap- 
pointment of  the  Eftates  of  Parliament  in  ipanner 
above  mentioned,  or  to  own  or  acknowledge  any  per- 
fon as  King  or  Queen  of  this  realm,  in  the  event  of 
her  Majefty's  dcccafe,    leaving  heirs  of  her  body, 

-  until 
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until  they  have  Iworn  the  coronation-oath,  and  ac- 
cepted the  crown  in  the  terms  ot  the  claim  of  right  j 
and  in  the  event  of  her  Majelly's  deceafe  without 
heirs  of  her  body,  till  they  Iwear  the  coronation- 
oath,  and  accept  of  the  terms  of  the  claim  of 
right,  and  of  fach  other  conditions  of  government 
as  fliall  be  letded  in  this,  or  any  other  enfuing  Par- 
liament, or  added  in  the  fiiid  meeting  of  Eflates, 
and  be  thereupon  declared  and  admitted  as  above, 
which  crime  fhall  be  irremifli-ble,  without  confent 
of  Parliament. 

And  becaufe  in  the  aforefaid  interval  of  twenty 
days,  betwixt /the  faid  death  and  meeting  of  Eflates 
of  Parliament,  in  cafe  there  be  no  Parliament  affem- 
bled  for  the  time,  it  is  neceffary  that  the  admini- 
ftration  of  the  government  be  provided  for  in  that 
interim.  Therefore  it  is  hereby  declared,  that  in 
cafe  of  the  death  of  her  Majefty,  or  of  any  fuc- 
ceeding  King  or  Queen  of  this  realm,  in  all  or  any 
of  the  events  above-mentioned  ;  the  aforefaid  admi- 
niftration  fhall  be  in  the  hands  of  fuch  of  the  mem- 
bers of  the  faid  Eflates  of  Parliament,  and  fuch 
Members  of  the  Privy-council  laft  in  being,  as  fhall 
be  at  Edinburgh  at  the  time  of  the  faid  death,  or 
fhall  come  to  Edinburgh  before  the  aforefaid  twen- 
tieth day,  and  fhall  meet  in  the  Parliament-houfe 
there,  which  members  of  the  Eflates,  and  the  faid 
members  of  the  Privy-council,  are  hereby  impower- 
ed  to  fit  and  a6l  in  the  faid  interim,  for  prelerving 
the  peace  and  quiet  of  the  kingdom  allenarly,  and 
till  the  faid  meeting  of  Eflates,  and  no  longer,  thirty 
of  the  faid  members  of  the  Eilates,  and  members  of 
the  former  Council,  being  a  §uorum^  the  plurality 
being  always  of  the  Eilates  who  were  not  of  the 
former  Council. 

And  it  is  hereby  further  ilatuted  and  ordained,  that 
all  commifTions  granted  to  the  ofhcers  of  Eflate, 
Lords  of  Treafury  and  Exchequer,  prefident  of  the 

Privy- 
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Privy-Council,  and  all  other  civil  commifTions  that 
are  now  granted  during  pleafure,  fhall,  by  the  de- 
ceafe  of  the  King  or  Queen  reigning,  become  null 
and  void,  excepting  Sheriffs,  Stewards  and  Julfices 
of  the  Peace,  in  their  refpe6tive  bounds. 

And  for  the  further  fecurity  of  this  kingdom,  her 
Majefty,  with  advice  and  confent  aforefaid,  flatutes 
and  enaclis,  that  the  whole  proteftant  heretors,  and 
all  the  burghs  within  the  fame,  ihall  forthwith  pro- 
vide themfelves  with  fire-arms  for  all  the  fenfible 
men,  who  are  proteftants,  within  their  refpe6live 
bounds,  and  thofe  of  the  bore  proportioned  to  a 
bullet  of  fourteen  drop  weight  running;  and  the 
faid  heretors  and  burghs  are  hereby  impower'd  and 
ordained,  to  difciplineand  exercife  their  faid  fenfible 
men,  once  in  the  month  at  leaft,  the  faid  heretors  al- 
ways taking  the  oath  of  allegiance  and  afTu ranee  ;  as 
alfo  fuch  heretors  or  fenfible  men  who  are  fufped- 
ed  of  popery,  are  hereby  appointed,  when  requir- 
ed, to  take  the  Formula  mentioned  in  the  a6l  of  Par- 
liament, 1700.  and  that  before  the  Sheriff  of  the 
fhire,  or  any  other  judge  within  whofe  jurifdidtion 
they  refide. 

And  it  is  hereby  likewife  (latuted  and  ordained, 
That  upon  the  deceafe  of  her  Majefty,  or  any  of 
her  heirs  or  fucceifors,  the  commiiTions  of  all  offi- 
cers of  the  {landing  forces  above  a  Captain,  fhall 
immediately  become  void  and  null ;  and  that  the 
Captains  of  the  feveral  troops  and  companies,  and 
the  Lieutenants  of  thofe  who  fhall  have  belonged  to 
the  Colonels,  Lieutenant-Colonels  and  Majors,  do 
continue  to  command  their  refpeftive  troops  and 
companies,  without  extending  their  command  any 
farther,  under  pain  of  Treafon,  till  further  orders 
from  the  faid  Eftates  or  Committee  in  the  interval. 

And  further,  her  Majefty,  with  advice  and  con- 
lent  aforefaid,  requires  and  ordains  all  officers  and 
Ibldiers,  which  fhall  happen  to  be  in  daily  pay  at 
the  time  of  the  deceafe  aforel^ud,  to  continue  in,  or 

immediately 
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immediately  repair  to  their  refpedlive  garrilbns  and 
quarters,  and  not  to  remove  from  thence,  but  by 
order  of  the  faid  eftates  or  Committee  above-men- 
tioned, upon  pain  of  treafon. 

And,  laftly,  her  Majelty,  with  advice  and  con- 
lent  aforefliid,  refcinds,  cafles  and  annuls  the  leven- 
teenth  a6l  of  the  feflion  of  the  Parliament,  1696. 
and  all  other  laws  and  adls  of  Parliament,  in  fo  far 
as  they  are  inconfiftent  with  this  ad:. 

Upon  occafion  of  pafiing  this  a6t,  his  grace  the 
Marquefs  of  l^weddale,  her  Majefty's  High  Com- 
milTionerj  made  the  following  fpeech  to  the  Parlia^ 
ment. 

]^  Lords  and  Genlkmen, 

*  A     T  your  fitting  down,   her  Majefly  in  hetHigh  Com- 
'   jf^  gracious  letter  recom  mended  toyou  two  things,  ^eTchTo' 

*  which   fhe   thought  moft  neceflary  for  your  own  the  Pariu- 

*  quiet  and  fecurity,  as  well  as  for  that  of  her  go-"^^'^^* 

*  vernment ;  the  fettling  the  fucceflion  in  the  protef- 

*  tant  line,  and  the  providing  for  the  fubfiftence  of 

*  the  forces,  the  funds  laft  given  for  that  end  being 
'  then  exhaufted.  The  firft  of  thefe  you  have  not 
^  thought  fit  for  your  intereft  to  do  at  this  time ;  I 
'  heartily  wifh  you  may  meet  with  an  opportunity  for 

*  it  more  for  your  advantage  at  another.  The  other 

*  all  of  you  feemed  moft  ready  and  willing  to  go  in- 
'  to,    as  witnels   the   feveral  motions  and  refolves 

*  made  thereanent,  but  withal  fhew'd  ftrong  inclina- 

*  tions  for  an  ad  of  fecurity,  as  abfolutely  neceflary. 

*  I  told  you  then,  as  I  had  done  at  firft,  that  I  had 

*  been  fully  impower'd,  and  inftrudled  not  only  as 

*  to  that,  but  many  other  things  for  your  good, 

*  but  upon  the  alteration  of  circumftances,  had  not 

*  now  the  liberty  to  make  ufe  of  thofe  powers  even 
'  as  to  that,  till  I  had  acquainted  her  Majefty,  and 

*  knew  her  mind,  which  I  would  do,  and  ufc  my 

*  utmoft  intereft  to  procure  it  favourable,  which  was 
Vol.  IV.  Gg  *  the 
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*  the  true  reafon  of  your  long  adjournment,  and 

*  not  what  was  infinuated  by  fome,  who  ought  to 
'  have  known  me  better,  the  chara6ber  I  have  in 

*  the  world  being,  I  hope,  above  fo-  mean  a  re- 
'  fledion. 

'  And  now.  My  Lords  und  Gentlemen^.  I  can  tell 

*  you  that  from  her  Majefty's  innate  goodnefs  and 

*  gracious  difpofition  towards  you,  it  hath  been  more 

*  eafy  for  me,  and  fome  other  of  lier  fervants,  to> 

*  prevail  with  her,  than,  perhaps,  was  by  others 

*  expeded  ;  fo  that  you  have  an  ad  of  fecurity  fuf- 
'  ficient  for  the  ends  propofed  :  And  it  is  hoped  at 

*  the  fame  time  you  will   perfe6l  that  of  fupply,. 

*  which  you  your  felves  feem  convinced  to  be  abfo- 

*  lutely  neceflary  at   this  time,  and  without  which 

*  neither  the  forces  can  be  kept  on  foot,  nor  any 

*  frigates  maintained  for  guarding  our  coafls,  and 
'  fecuring  our  trade,  both  which  now  lying  before 

*  you,    I  hope  you  will  go  prefently  about,  that 
'  when  finifhed  they  may  have  tlie  royal  aflent,. 

*  which  I  am  ready  to  give,  and  thereafter  you 

*  may  have  time  to  proceed  to  other  bufinefs  rela- 

*  ting   to  trade,    or  your  other  concerns,    where- 

*  in  I  fhall  be  willing  to  comply  with  your  de- 

*  fires,  fo  they  be  within  the  bounds  of  my  In- 
*^  ftrudions. 

But  what  his  grace  might  expedl  of  them  by  way 
of  provifion  for  the  fubfiftence  of  the  army,  they 
made  but  flow  paces  therein,  but  fpent  mod  of  their 
time  upon  the  publick  accounts,  and  the  moil  re- 
markable of  their  proceedings  upon  that  head  was,, 
that  on  the  11  th  they  read  the  firft  four  accounts  of 
receipts  and  difburfements ;  and  as  to  the  fourth 
obfervation  by  the  commifTioners,  for  provifion  for 
Englijh  forces,  they  found  that  to  be  an  article  due 
by  England^  and  the  fum  mentioned  in  the  fifth  ob- 
fervation the  like,  and  ordered  the  clerks  of  the 
treafury   to  produce   the   inftrudions  of  the  faid 

fifth 
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fifth  article,  again  ft  the  next  day  of  meeting  :  So 
that  the  time  being  fpun  out  to  the  27th,  not  very 
much  to  his  Grace's  latisiaiflion,  or,  perhaps,  to  the 
Parliament  it  lelf,  they  were  adjourned  to  the  7th 
of  O^ohc)\  upon  which  occafion  the  Lord  High 
Commiflioner  made  the  following  fpeech. 


Y 


My  Lords  and  Gentlemen^ 

O  U  have  now  fat  long,  and,  I  think,  yoUnigh  com- 
cannot  complain  that  you  have  been  cut  fhortmiflioner's 

*  by  frequent  adjournments  or  fhort  federunts.  In  this  adjourning 

*  time  more  might  have  been  done-,  however,  fome^i^e  Pariia- 

*  good  laws  are  pafTed,  and  one  in  particular,  which ""^"  ' 
'  gives  fufficient  evidence  of  the  difpofition  her  Ma- 

'  jefty  was  in  to  have  gratified  you  in  whatever  was 

*  reafonable.    I  advertifed  you  lately,  that  you  had 

*  not  much  longer  to  fit,  and  though  I  cannot  but  fay 

*  the  time  you  have  had  fince  has  been  very  ufcfully 

*  employed,  yet,  if  there  had  been  more  difpatch 

*  made,  fome  of  thole  good  Laws  which  are  now  be- 

*  fore  you  might  have  palled  j  but  now  I  muft  tell 

*  you,  that  I  am  not  allowed  to  give  you  any  more 

*  time,  her  Majefty  thinking  a  ihort  recefs  necef- 

*  fary  at  prefent,  fo  it  will  rtot  be  long  till  you  may 

*  have  another  opportunity  of  doing  what  ftill  re- 

*  mains  fit  to  be  done ;  for  no  difappointment  her 

*  Majefty  hath  met  with  can  alter,  in  the  leaft,  her 

*  favourable  difpofition    towards   this   her   ancient 

*  Kingdom.' 

Far^hr  PROCEEDINGS^/ 

the  Scotch  Tarliament. 

TH  E  Scotch  Parliament  met  again  on  the  28th 
o^June^  jyo^^  when  his  Grace  John  Duke  of 
^rgyle^  Her  Majefty's  High  Commiflioner,  went  to 
the  Parliament-Houfe,  where  his  Grace's  Commiflion 
G  g  2  was 
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was  read,  and  recorded  ;  after  which  a  Commiffion 
to  James  Earl  of  Seafield  to  be  Chancellor,  Com- 
miflions  to  William  Marquefs  of  Annandale^  and 
Hugh  Earl  of  Loudoun^  to  be  Secretaries  of  State, 
David  Earl  of  Glafgow^  to  be  Lord  Treaiurer 
Deputy,  Sir  James  Murrey  of  Philiphaugb  to  be 
Clerk  Regifler,  and  Adam  Ormijionne^  to  be  Lord 
Juftice  Clerk,  were  read  and  recorded  as  ufual.  Then 
they  adjourned  to  the  3d  Inftant,  when  they  met 
again,  and  her  Majefty's  Letter  to  them  was  read  as 
followeth :  And  his  Grace  the  Lord  Commiflioner 
and  the  Lord  Chancellor  made  the  following  fpeeches-. 


ANNA    REGINA, 


Queen's 
Letter  to 
the  Scotch 
Parliament 


My  Lords  and  Gentlemen, 

IT  hath  been  our  great  care  and  concern  etef 
fince  our  acceffion  to  the  crown,  to  prefer ve  the 
peace,  and  promote  the  true  intereft  and  advantage 
of  that  our  ancient  Kingdom  ^  and  above  all,  to 
have  your  prefent  eftablifhment  fo  fecured,  that 
both  you,  and  after  ages  may  reap  the  benefit 
thereof. 

*  You  are  now  again  met  h.  Parliamenty  and  no 
doubt,  with  a  full  view  of  all  your  prefent  circum- 
flances,  which  we  heartily  wifh  may  be  feconded 
with  fuch  endeavours  on  your  part,  as  may  beft 
accompHfh  what  we  fo  really  defign. 

*  In  your  laft  meeting,  we  recommended  to  you 
with  the  greatefl  earneltnefs,  the  fettling  of  the  fuc- 
ceffion  of  that  our  ancient  kingdom  in  the  pro- 
teftant  line,  and  feveral  things  having  fince  hap- 
pened, which  fhew  the  great  inconveniency  of  this 
matter's  continuing  in  fufpence,  we  cannot  but  at 
prefent  moft  ferioufly  renew  the  recommendation 
of  this  fettlement,  as  being  convinced  of  the  grow- 
ing neceflity  thereof,  both  for  the  prefervation  of 
the  proteflant  religion,  and  the  peace  and  fafety 


A,  1705.         DEBATES.  453 

of  all  our  dominions,  and  for  defeating  the  defigns, 
and  attempts  of  all  our  enemies.  And  to  prevent 
any  objedions  to  the  iliid  fettlement,  that  can  be 
fuggefted  from  the  views  or  fears  of  future  incon- 
veniences that  may  happen  to  that  our  kingdom 
frotii  thence,  we  Ihall  be  ready  to  give  the  royal 
affent  to  fuch  provifions  and  reftridions,  as  fhall  be 
found  necelTary  and  reaibnable  in  fuch  a  cafe ;  and. 
therefore  we  mud  ftill  leave  it  upon  you  as  moft  ne- 
ceflary  for  all  the  ends  already  mentioned,  that  you 
go  to  the  fetdement  of  the  fucceflion  before  all 
other  bufinefs 

*  We  are  fully  fatisfied,  and  doubt  not  but  you  are, 
that  great  benefits  will  arife  to  all  our  fubjeds  by 
an  union  of  Scotland  and  England^  and  that  nothing 
will  contribute  more  to  the  compofing  of  diffe- 
rences, and  extinguifhing  the  heats  that  are  unhap- 
pily raifed  and  fomented  by  the  enemies  of  both  na- 
tions, than  the  promoting  of  every  thing  that  tends 
to  the  procuring  the  fame.  Therefore  we  earneflly 
recommend  to  you  to  pafs  an  a6b  for  a  commifTion 
to  fet  a  treaty  on  foot  between  the  kingdoms,  as 
our  Parliament  of  England  has  done,  for  effeduat- 
ing  what  is  fo  defirable,  and  for  fuch  other  matters 
and  things  as  may  be  judged  proper  for  our  ho- 
nour, and  the  good  and  advantage  of  both  king- 
doms for  ever ;  in  which  we  fljall  moft  heartily 
give  our  beft  affiftance. 

'  The  fupplies  granted  by  the  Parliament  for 
maintaining  the  forces,  with  the  forts,  garri- 
fons  and  frigates^  are  now  at  an  end,  and  the 
fame  being  ftili  neceffary  to  be  maintained  ;  as 
likewife  that  the  magazines  of  arms  and  ammu- 
nition be  duly  furnifhed,  for  the  peace  and  fe- 
curity  of  the  kingdom,  efpecially  now  in  time  of 
war,  we  doubt  not  but  you  will  provide  the  fup- 
plies needful,  in  fuch  manner  as  may  be  eafy 
and  effedual. 

Gg3  !  We 
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^  We  have  named  the  Duke  of  Argyle  to  be  our 
'  Commiffioner,  to  reprefent  our  perlbn  in  this  feffion 

*  of  Parliament,  as  one,  of  whofe  capacity  and  zeal 

*  for  our  fervice,  and  the  kingdom's  good  and  advan- 
'  tage,  we  are  fufficiently  aflured,  and  no  lefs  hopeful 

*  that  he  will  be  to  you  acceptable :  We  have  fully 

*  impowered  him  to  declare  our  firm  refolution  to 

*  maintain  the  government  both  in  church  and  flate, 

*  as  by  law  eftabliihed,  and  likewife  to  confent  to 

*  fuch  further   laws   as  fhall   be    thought  needful 
'  for  that  end. 

*  We  have  alfo  impower'd  him  to  give  the  royal 
^  aficnt  to  fuch  good  laws,  as  fhall  be  concluded  for 

*  the  advancement  of  piety,  and  difcouragement  of 

*  immorality,  for  the  better  encouraging  and  im- 

*  proving  of  trade  and  manufa6lure,  the  further  fe- 

*  curing  of  private  rights  and  conveyances,  and  for 

*  promoting  the  more  eafy  and  fpeedy  adminlftration 

*  of  juftice  \  and  generally,  for  what  may  be  found 

*  for  the  good  and  advantage  of  the  kingdom.    In 

*  all  fuch,  and  whatever  elfe  may  contribute  for  the 

*  happinefs  and  fatisfaclion  of  our  people,  you  fhall 

*  have  our  ready  and  chearful  concurrence  :  And  lb 

*  we  bid  you  heartily  farewel. 

Given  at  our  court  at  Windfor  Caftle,  the  iSth  of 
June,   1705.  and  of  our  reign  the  ji^th  year. 

By  her  Majefty's  Command. 

David  Nairne. 

His  Grace,  my  Lord  Commiffioner,  made  after- 
wards the  following  fpeech. 

My  Lords  and  Gentlejnen^ 
t«rd  high  *  TJ  E  R  Majefty  has  in  her  moft  gracious  letter 
wt^'     '   n  exprefled  fo  much  tendernefs  and  affeftion 
fpeech  to     *  towards  this  nation,  in  affuring  you,  that  fhe  will 
t^n^m^u  *  niaintain  the  government,  as  eflablilhed  by  law, 

'  both 
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'  both  in  churcli  and  ftate  -,  and  acquainting  you  that 

*  fhe  has  been  pleafed  to  give  me  fuch  power,  to  pafs 
'  fuch  a6ls  as  may  be  for  the  good  of  tlic  nation, 

*  that  were  it  not  purely  to  comply  with  cuflom  I 

*  might  be  filent. 

'  Her  Majefty  has  had  under  her  confideration  the 

*  prefent  circumllances  of  this  kingdom,  and  out  of 
'  her  extream  concern  for  its  welfare,  has  been  gra- 
'  cioufly  pleafed  to  recommend  to  you  two  expe- 
'  dients,  to  prevent  the  ruin,  which  does  but  too  plain- 

*  ly  threaten  us :  In  the  firft  place,  your  fettling  the 

*  fucceflion  in  the  proteftant  line,  as  what  is  abfo- 
'  lutely  and  immediately  necefiary   to    fecure  our 

*  peace,  to  cool  thofe  heats  which  have  with  great 

*  indullry  and   too  much    fuccefs,    been  fomented 

*  among  us,  and  effedlually  difappoint  the  defigns 

*  of  all  our  enemies.     In  the  fecond,  a  treaty  with 

*  England^    which  you  your  felves  have  fhown  fo 

*  great  an  inclination  for,  that  it  is  not  to  be  fup- 

*  pofed  it  can  meet  with  any  oppofition. 

'  The  fmall  part  of  the  funds  which  were  appro- 

*  priated,  in  your  lafl:  meeting,  for  the  army,  are  now 

*  at  an  end,  and  I  believe  every  body  is  fatisfied  of 

*  how  great  a  ufe  our  frigates  have  been  to  our  trade  ; 

*  and  it  is  fit  to  acquaint  you,  our  forts  are  ruinous, 

*  and  our  magazines  empty.  Therefore  I  do  not 
'  doubt  but  your  wifdom  will  dired  you  to  provide 
'  fuitable  fupplies. 

My  Lords  and  Gentlemen^ 
*  I  am  moft  fenfible  of  the  difficulties  that  at- 

*  tend  this  poft,  and  the  lofs  I  am  at  by  my  want 

*  of  experience  in  affairs  ;  but  I  fhall  endeavour  to 

*  make  it  up  by  my  zeal  and  firmnefs  in  ferving 

*  her  Majefty,  and  the  great  regard  I  fliall  have 

*  to   whatfoever   may    be    for   the   good   of   my 

*  country. 

G  g  4  Then 
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Then  my  Lord  Chancellor  fpoke  to  the  affembly 
in  the  following  words. 

il^  Lords  aiid  Gentlemen^ 
Lord  Chan- '  T  T  E  R  Majefty  in  her  mod  gracious  letter,  and 
ceiior's       «  Xn  niy  Lord  Commifiioner  his  Grace,  in  his 
Si,  Par/*  ipeech,  do  propofe  thofe  things  to  your  confidera- 
liament.      <  tion,  which  are  of  the  greatefl  importance  for  the  fe- 

*  curity  of  your  religion  and  liberties  •,  and  her  Ma- 
'  jefly  is  moft  willing  to  do  all  that  is  in  her  power, 
'  to  promote  the  happinefs  and  profperity  of  all  her 
'  iiibjedts. 

'  For  thefe  ends,  her  Majefty  doth,  with  great  ear- 

*  neftnefs,  continue  to  recommend  to  you  the  fettle- 

*  ment  of  the  luccefiion  to  the  crown  in  the  pro- 

*  teftant  line,  as  the  fureft  meafure  for  preferving  all 

*  that  is  valuable  to  you,  with  regard  either  to  your 

*  facred  or  civil  concerns :  So  long  as  this  is  delayed, 

*  the  enemies  of  our  prefent  eftabhfhment  will  conti- 
'  nue  their  bad  defigns,  and  be  ready  to  take  the  firft 
'  opportunity  to  diilurb  the  publick  peace-,  and  when 

*  can  you  enter  upon  the  deliberation  of  this  mat- 

*  ter,  with  greater  advantage  than  now  in  her  Ma- 
'  jefty's  own  time  -,   and  when  you  have  alTurances 

*  from  her  of  all  encouragement,  and  that  (he  is 

*  ready  to  grant  fuch  limitations  and  conditions  of 

*  government,  with  regard  to  the  fucceflbr,  as  can  be 
^  reafonably  propofed,  and  will  give  her  royal  con- 

*  currence  in  every  thing  that  can  make  this  fettle- 

*  ment  advantageous  to  this  nation. 

'  Her  Majefty  doth  alfo  in  her  royal  letter,  with 

*  great  concern,  fignify  her  defign  to  prevent  all  diffe- 

*  rences  that  may  happen  between  this  kingdom  and 

*  that  of  England  \  and  propofes  the  only  expedient  in 

*  this  matter,  the  fetting  on  foot  a  treaty  of  union, 

*  and  of  fuch  other  matters  and  concerns  as  may  be 
'  for  her  Majefty's  honour,  and  the  good  and  ad- 
1  vantage  of  both  kingdoms.  It  is  unqueftionably  the 

'  intereft 
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*  intereft  of  both  nations,  that  they  be  more  clofely 
'  united  •,  and  that   there  be  an  entire  communica- 

*  tion  of  advantages  and   privileges,  and  that  they 

*  both  bad  the  lame  intereft,  which  would  make  this 
'  idand  fecure  at  home,  and  formidable  abroad  -,  and 
'  you  are  alTured  of  her  Majefty's  royal  concurrence 

*  and  afTiilance,  to  make  this  treaty  effedual,  to  the 
'  mutual  advantage  of  both  kingdoms. 

*  You  will  certainly  think  it  realbnable  to  grant  the 

*  needful  lupplies  for  maintaining  the  forces  and  fri- 
'  gates,  and  for  other  ufes  mentioned  in  her  Majefty's 
*•  letter  ;  thefe  being  fo  neceffary  now  in  the  time  of 
'  war,  for  the  fupport  of  her  Majefty's  government, 
'  and  for  the  defence  of  this  nation,  againft  the  at- 

*  tempts  and  defigns  of  our  enemies. 

My  Lords  and  Gentlemen^ 

*  My  Lord  Commiflioner  being  fully  inftmd:ed  by 
'  her  Majefty,  in  every  thing  that  concerns  the  good 

*  of  this  nation,  you  have  the  cleareft  and  greateft 
'  evidence  of  her  Majefty's  moft  tender  care  for  the 

*  happinefs  of  her  people.     I  am  therefore  hopeful  ' 

*  you  will  improve  this  moft  defirable  opportunity, 

*  for  promoting  of  piety,  for  encouraging  our  trade, 

*  for  preferving  of  your  peace,  and  for  doing  all  that 
'  may  be  for  the  mutual  fatisfadtion  of  her  Majefty 
'  and  her  fubjedls. 

Thefe  fpeeches  and  other  necefiary/^rw«i<«'s  being 
over,  on  the  5th  the  following  motions  were  made. 

The  firft  by  the  Marquefs  of  Annandale^  one  of  theProceeaingt 
Secretaries  of  State,  thus,  propofed.  That  the  Par-^^Ji^,'^^'.^ 
liament  go  into  confideration  of  fuch  limitations  and 
conditions  of  government,  as  fliall  be  judged  proper 
for  the  next  fucceflbr  in  the  proteftant  line. 

The  fecond  by  the  Earl  Marifchal^  thus,  Re- 
folved,  that  this  houfe,  before  all  other  affairs,  will 
ipake  fiich  a  regulation  of  the  trade  and  coin  of 

this 
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this  kingdom,  as  may  be  mofl  proper  for  the  ad- 
vantage of  this  nation. 

The  third  by  the  Earl  of  Marr^  thus,  Refolved, 
that  this  houfe,  will  proceed  preferable  to  all  other 
bufinefs,  to  take  into  their  confideration  the  nation's 
circumftances,  as  to  England^  and  how  to  enter  into 
a  treaty  with  them. 

This  laft  being  feconded  by  few,  his  Lordfhip 
thought  fit  to  withdraw  it  till  another  time  ;  but  the 
houfe  fell  into  a  debate  of  fix  hours  upon  the  two 
firft  motions,  and  at  laft  it  came  to  the  queftion, 
to  proceed  to  the  confideration  of  coin  and  trade,  or 
to  limitations  firft;  and  the  firft  was  carried  by 
about  100.  Then  a  fecond  queftion  was  put,  whe- 
ther the  coin,  &c,  fhould  be  taken  into  confideration 
by  way  of  refolve,  which  excluded  all  other  bufinefs 
till  that  be  determined,  or  by  way  of  propofal,  which 
admitted  of  other  bufinefs ;  this  was  carried  too  by  a 
great  majority. 

The  loth,  an  aft  difcharging  the  importation  of 
corn  from  England  and  Ireland:  And  an  adl  dif- 
charging the  importation  of  Engli/h^  Irifhy  and  all 
foreign  butter  and  eheefe,  were  read. 

The  17th,  they  came  to  the  following  refolves 
touching  the  fuccefllon.  Refolved,  that  this  Parlia- 
ment will  not  proceed  to  the  nomination  of  a  fuc- 
cefibr,  till  we  have  had  a  previous  treaty  with  Eng- 
gland  m  relation  to  our  commerce,  and  other  concerns 
v/ith  that  nation.  And  further  it  is  refolved,  that 
this  Parliament  will  proceed  to  make  fuch  limita- 
tions and  conditions  of  government,  for  the  redifica- 
tion  of  our  conftitution,  as  may  fecure  the  liberty, 
religion  and  independency  .of  this  kingdom,  before 
they  proceed  to  the  faid  nomination, 

The  26th,  Mr.  Fletcher  of  Salt  on  prefented  an  a6t 
for  feparating  from  the  crown,  and  annexing  to  the 
property  of  landed  men,  all  mines  of  gold  and  fil- 
ver  within  the  bounds  belonging  to  them.  The  31ft 
of  Juljy  the  faid  Mr.  Fletcher  of  Salton^  gave  in  the 
2  following 
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following  refolve :    Refokcd,  '  That  in  purfuance  of 

*  the  rcfolution  made  laft  fefTion  of  Parliament,  and 

*  now  again  confirmed  in  this,  the  Parliament,  not- 

*  withilanding  the  unneighbourly  and  injurious  ufage 

*  received,  by  an  a6l  lately  paffed  in  the  Parliament  of 

*  Engla?id^  intituled,  an  adl  for  the  effeaual  fecuring 

*  of  the  kingdom  of  England,  &:c.  is  (till  willing,  in 
'  order  to  a  good  underftanding  between  the  two  na- 

*  tions,  to  enter  into  a  treaty  with  England-,  but  it  is 
'  not  confident  with  the  honour  and  intereft  of  this 
'  independent  kingdom  to  make  any  adl,  or  appoint 
'  CommifTioners  for  that  end,  until  the  Parliament  of 
'  England  do  propofe  the  fame  in  a  more  neighbour- 

*  ly  manner. 

'  Rcfolved,  To  proceed  to  the  neceffary  afts  for 
'  regulating  our  trade,  the  redification  of  our  pre- 

*  fent  conftitution,  and  the  limitations,  in  the  terms 
'  of  our  fir  ft  refolve. 

Refolve  prefented  by  the  Lord  Bellhaven. 
'  TJiat  we    will    take    into    confideration     the 

*  re6lification  of  our  conftitution,  and  the  limi- 
'  tations  upon  the  proteftant  fucceffor,  previous 
'  to  the  confideration  of  any  treaty  with  Eng- 
^  gland. 

An  a6l  for  free  voting,  prefented  by  the  Lord  An- 
Jlruther,  thus, 

'  The  eftates  of  Parliament  confidering  the  evil 

*  confequences  that  may  rife  by  Officers  of  the  cu- 

*  ftom  or  excife,  Colle6tors  or  Surveyors,^  being 
'  members  of  Parliament,  therefore  our  Sovereign  La- 

*  dy  the  Queens  Majefty,  with  confent  of  the  eftates 
^  of  Parliament,  to  prevent  all  jealoufies,  and  give  fall 
'  fatisfacSlion  to  all  her  good  fubjeds,  ftatutes,  enads 

*  and  declares,   that    hereafter    no  Officer   of  the 

*  cuftoms,    or   excife,  Colle6tor    or  Surveyor,  nor 

*  manager   of    the   cuftoms,    nor    farmer   of  any 

*  branch  of  her  Majefty's  revenue,  diredly  or  indi- 
l  redtly,  (hall  be  members  of  Parliament ;  and  de- 

*  clares 
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*  dares  this  a6t  (hall  have  its  commencement  the 

*  next  Parliament  that  fhall  be  called. 

The  whole  day  was  fpent  upon  the  above  men- 
tioned relblves,  and  upon  debate,  whether  to  go  firft 
upon  the  confideration  of  a  treaty  of  an  union  with 
England^  or  upon  limitations,  it  was  carried  for  li- 
mitations. 

On  the  I  ith  of  July^  the  Parliament  having  taken 
a  council  of  trade  under  confideration,  upon  a  de- 
bate w^hether  the  nomination  of  the  members  of  it 
Ihould  be  left  to  the  Queen,  or  whether  they  fhould 
be  named  by  the  Parjianient,  it  was  carried  they 
fhould  be  named  by  the  Parliament.  On  the  14th  the 
council  of  trade  being  2  j  in  number,  viz.  Seven  of 
each  eftate,  were  named  in  Parliament,  each  eftate 
naming  feven  of  their  own  members,  excluding  all 
farmers  and  colledors  of  the  revenue.  The  i6th 
the  overture  of  an  adl  for  chufing  Officers  of  State, 
Privy  Council,  TreaHiry  and  Exchequer,  in  cafe  of 
her  Majefty's  deceafe,  without  heirs  of  her  body, 
was  read  5  and  alio  an  a6t  for  a  triennial  Parlia- 
ment ;  and  both  were  marked  a  firft  reading.  They 
proceeded  alfo  to  confider  the  aft  about  the  way  of 
chufing  Officers  of  State,  ^c,  in  cafe  of  her  Majefty's 
deceafe  without  heirs  of  her  body,  and  after  debate 
upon  the  claufe  for  naming  the  faid  Officers,  it  was 
put  to  the  vote,  if  the  nomination  of  the  Officers  of 
State,  ^c,  fhould  be  by  the  King  in  Parliament,  with 
the  advice,  confent,  and  approbation  of  the  eftates,  or 
if  the  nomination  fhould  be  by  the  eftates  of  Parlia- 
ment, and  carried  that  the  nomination  fhould  be  by 
the  eftates  of  Parliament. 

Moved,  that  the  nomination  upon  the  death  of 
any  of  the  Lords, of  feffion  or  jufticiary,  be  in  the 
fame  manner  as  the  Officers  of  State,  and  added  to 
this  ad.  Moved  alfo,  that  the  fame  be  confidered 
by  a  feparate  ad,  and  after  reafoning,  agreed,  th^it 
the  Lords  of  feffion  and  jufticiary  be  named  in  the 
iame  manner  as  the  Officers  of  State,  and  that  the 

commiffions 
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commiflions  to  be  granted  to  them  upon  any  vacan- 
cy fhall  be  during  life. 

On  the  2 1  ft  the  Parliament  proceeded  to  the  fur- 
ther confidcration  of  the  a6t,  about  the  way  of  chufing 
Officers  of  State,  in  cafe  of  her  Majefty's  deceafe 
without  heirs  of  her  body,  and  moved,  that  a  claufe 
be  added,  that  in  the  event  aforefaid  there  be  three 
Prefidents  of  the  feflion  chofen  and  named  by  the 
Parliament,  to  prefide  by  turns  for  the  fpace  of  two 
months  only,  and  after  realbning  it  was  put  to  the 
vote,  add  the  claufe  or  not,  and  carried  in  the 
negative.  Then  the  aft  being  read,  it  was  put  to 
the  vote,  approve  the  ad  or  not,  and  carried  ap- 
prove. 

Some  days  before,  the  following  draught  of  limi- 
tations was  given  in  by  Mr.  Fletcher  of  Salmon,  upon 
which  there  were  feveral  debates  and  fpeeches. 

Overtures  for  limitations  on  the  fiaccefifors  of  her 
Majefty  deceafing  without  heirs  of  her  body,  who 
fhall  be  likewife  Kings  of  England, 

I. 

That  eleftions  fhall  be  made  at  tv try  Michaelmas^'' P'^' 
head  court  for  a  new  Parliament  every  year,  to  lit  draught  of 
the  firft  of  November  next  following,  and  adjourn  ^""'*^^^'°''^* 
themfelves  from  time  to  time  till  next  Michaelmas. 
That  they  choofe  dieir  own  prefident,    and  that 
every  thing  fhall  be  determined  by  ballotting  in 
place  of  voting. 

II. 

That  fo  many  lefTer  Barons  fhall  be  added  to  the 
Parliament,  as  there  has  been  noblemen  created  fince 
the  laft  augmentation  of  the  number  of  Barons ;  and 
that  in  all  time  coming,  for  every  Nobleman  that 
fhall  be  created,  there  fhall  be  a  Baron  added  to  the 
Parliament. 

III. 

That  no  man  have  a  vote  in  Parliament  but  a 
Nobleman  or  eleded  member. 

IV. 
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IV. 

That  the  King  fhall  give  the  royal  aflent  to  all 
laws  offered  by  the  efl-ates,  and  that  the  Prefident 
of  the  Parliament  be  empowered  by  his  Majefty  to 
give  the  royal  affent  in  his  abfence,  and  have  lO  /. 
fterling  a  day  falary. 

V. 

That  a  Committee  of  thirty  one  members,  of 
which  nine  to  be  a  ^orum,  chofen  out  of  their  own 
number  by  every  Parliament,  Ihall,  during  the  in- 
tervals of  Parliament,  under  the  King,  have  the 
adminiftration  of  the  government,  be  his  council, 
and  be  accountable  to  the  next  Parliament,  with 
power  in  extraordinary  occafions  to  call  the  Par- 
liament together ;  and  that  in  the  faid  council  all 
things  be  determined  by  ballotting  in  the  place  of 
voting. 

VI. 

That  the  King  without  confent  of  Parliament, 
fhall  not  have  the  power  of  making  peace  and  war, 
or  that  of  concluding  any  treaty  with  any  other 
State  or  Potentate. 

VII. 

That  all  places  and  offices,  both  civil  and  mili- 
tarry,  and  all  penfions  formerly  conferred  by  our 
King,  fhall  ever  after  be  given  by  Parliament. 

VIII. 

That  no  regiment  nor  company  of  horfe,  foot, 
or  dragoons,  be  kept  on  foot  in  peace  or  war,  but 
by  confent  of  Parliament, 

IX. 

That  all  the  fenfible  men  of  the  nation,  be- 
tween fixty  and  fixteen,  be  armed  with  bagonets 
and  firelocks,  all  of  a  calibre,  and  continue  al- 
ways provided  in  fuch  arms,  with  ammunition 
fuitable. 


X. 
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X. 

That  no  general  indemnity,  nor  pardon  for  any 
tranfgrclTor  againft  the  pubhck,  Ihali  be  vahd  with- 
out the  confent  of  Parhament. 

XL 

That  the  fifteen  Senators  of  the  college  of  jii- 
ftice,  fhall  be  incapable  of  being  members  of 
Parliament,  or  of  any  other  office,  or  any  pen- 
fion,  but  the  ialary  belonging  to  their  place  to 
be  increafed  as  the  Parliament  fhall  think  fit, 
though  the  office  of  Prefident  be  in  three  of  their 
number,  to  be  named  by  Parliament,  and  that 
there  -be  no  extraordinary  Lords;  and  alfo  that 
the  Lords  of  the  juftice-court  fhall  be  diftindt 
from  thofe  of  the  feffion,  and  under  the  fame  re- 
ftridlions. 

XIL 

That  if  any  King  break  in  upon  any  of  theie 
conditions  of  government,  he  ffiall  by  the  ellates  be 
declared  to  have  forfeited  the  crown. 

On  the  2 2d  the  Parliament  proceeded  to  confider 
the  a6t  for  a  triennial  Parliament ;  and  after  fome 
realbning  whether  this  ad  fhould  take  effedl  dur- 
ing the  Queen's  reign,  or  not  till  the  reign  of  the 
fucceflbr,  it  was  put  to  the  vote,  and  carried  that 
it  fhould  take  effedl  during  her  Majefty's  reign» 
Moved,  that  this  Parliament  condnue  only  for  one 
year  after  the  date  of  the  adl: ;  and  alfo  moved, 
that  it  may  continue  for  three  years  after  ;  being  put 
to  the  vote,  it  was  carried  that  it  may  continue  three 
years.  Moved,  that  by  the  a6t  all  farmers  and 
colleftors  of  her  Majefty*s  cuftoms  and  excife,  and 
furveyors,  be  declared  to  be  uncapable  to  be  cholen 
members  of  Parliament.  -  Then  the  whole  a6l  being 
read,  it  was  put  to  the  vote>  approve  or  not,  and 
carried  approve. 

PRO 


c 
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PROCEEDINGS     of    the 

Englifli  Parliament. 


On  the  25th  of  October  the  Patliattient  met, 
and  the  Houfe  of  Commons  having  chofen 
John  Smithy  Efq;  for  their  Speaker,  her 
Majefty  made  the  following  Speech  to  both 
Houles. 

tjoeen's  My  Lords  and  Gentlemen^ 

IrriiamTnt.  *  T  ^ave  been  very  defirous  to  meet  you  as  eafly  as 
X  I  thought  you  might  be  called  together  without 
inconvenience  to  your  felves. 
*  And  it  is  with  much  fatisfadlion  I  obferve  fb  full 
an  appearance  at  the  opening  of  the  Parliament^ 
becaufe  it  is  a  ground  for  me  to  conclude  you  are 
all  convinced  of  the  neceflity  of  prolecuting  the  juft 
war,  in  which  we  are  engaged,  and  therefore  are 
truly  fenfible  that  'tis  of  the  greateft  importance  to 
us  to  be  timely  in  our  preparations. 
'  Nothing  can  be  more  evident,  than  that  if  the 
French  King  continues  mafter  of  the  Spanijh  mo- 
narchy, the  balance  of  power  in  Europe  is  utter- 
ly deftroyed,  and  he  will  be  able  in  a  fhort  time 
to  engrois  the  trade,  and  the  wealth  of  the 
world. 

'  No  good  Engltfhman  could  at  any  time  be  eon- 
tent  to  fit  ftill,  and  acquiefce  in  fuch  a  profped: 
And  at  this  time  we  have  great  grounds  to  hope, 
that  by  the  blefling  of  God  upon  our  arms,  and 
thofe  of  our  Allies,  a  good  foundation  is  laid  for 
reftoring  the  monarchy  of  Spain  to  the  Houfe  of 
Aujlria  j  the  confequences  of  which  will  not  only 

*  be 
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be  fafe  and  advantageous,  but  glorious  for  Eng- 
land. 

'  I  may  add,  we  have  learnt  by  our  own  experi- 
ence, that  no  peace  with  France  will  lad  longer 
than  the  firft  opportunity  of  their  dividing  the 
Allies  and  of  attackins;  fomc  of  them  with  advan- 


tage. 


All  our  Allies  muft  needs  be  fo  fenfible  this  is 
the  true  State  of  the  cafe,  that  I  make  no  doubt  but 
meafures  will  foon  be  concerted.,  as  that,  if  we  be 
not  wanting  to  our  felves,  we  fliall  fee  the  next 
campaign  begin  ofFenfively  on  all  fides  againft  our 
enemies,  in  a  mod  vigorous  manner. 
'  I  muft  therefore  defire  you.  Gentlemen  of  the 
Houft  of  Commons .,  to  grant  me  the  fupplies  which 
will  be  requifite  for  carrying  on  the  next  year's 
fervice  both  by  fca  and  land,  and  at  the  fame  time 
to  confider,  that  the  giving  all  poflible  difpatch 
will  make  the  fupply  it  fclf  much  more  effedual. 
'  The  firmnefs  and  condu6t  which  the  Duke  of 
Savoy  has  fhewn  amidft  extreme  difficulties,  is  be- 
yond example. 

'  I  have  not  been  wanting  to  do  all  that  was  pof- 
fible  for  me,  in  order  to  his  being  fupported. 
'  I  ought  to  take  notice  to  you,  that  the  King  of 
Fruffia\  troops  have  been  very  ufeful  to  this  end, 
your  approbation  of  that  treaty  laft  feflions,  and 
the  encouragement  you  gave  upon  it,  leave  me 
no  doubt  of  being  able  to  renew  it  for  another 
year. 

'  J  take  this  occafion  to  aflure  you,  that  not  only 
whatever  (hall  be  granted  by  Parliament  for  bear- 
ing the  charge  of  the  war,  (hall  be  laid  out  for  that 
purpofe,  with  the  greateft  faithfulnefs  and  manage- 
ment :  But  that  I  will  continue  to  add  out  of  my 
own  revenue,  all  I  can  reafonably  fpare  beyonci 
the  neceffary  expences  for  the  honour  of  the  go- 
vernment. 
Vol.  IV.  Hh  hty 
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My  Lords  and  Gentlemen^ 
'  By  an  a6l  of  Parliament  paffed  the  lafb  winter, 

*  I  was  enabled  to  appoint  Commifiioners  for  this 
■  kingdom,  to  treat  with  Commiffioners  to  be  im- 
'  powered  by  authority  of  Parliament  in  Scotla^idy 
'  concerning  a  nearer  and  more  complete  union  be- 
V.tween  the  tv/o  kingdoms,  as  foon  as  an  adl  fhould 

*  be  made  there  for  that  purpofe  -,  I  think  it  proper 
'  for  me  to  acquaint  you,  that  fuch  an  a6l  is  lately 
^  pafTed  there,  and  I  intend  in  a  fhort  time  to  caufe 

*  commiffions  to  be  made  out,,  in  order  to  put  the 
'  treaty  on  foot,  which  I  heartily  defire  may  prove 
'  fuccefsful,  becauie  I  am  perfuaded  that  an  union  of 

*  the  two  kingdoms  will  not  only  prevent  many  in- 

*  conveniencies,  which  may  othcrv;ife  happen,  but 
'  mud  conduce  to  the  peace  and  happinefs  of  both 

*  nations,  and  therefore  I  hope  I  fhall  have  your  ai^ 
^  fiftance  in  bringing  this  great  work  to  a  good  con- 
^  clufion. 

'  There  is  another  union,  I  think  my  felf  obliged 

*  to  recommend  to  you  in  the  mod  earned  and  af- 
'  fe6tionate  manner,  I  mean  an  union  of  minds  and 
'  affections  amongd  our  felves :  It  is  that  which 
\  would  above  all  things  difappoint  and  defeat  the 
'^.  hopes  and  deligns  of  our  enemies. 

'  I  cannot  but  with  grief  obferve,  there  are  fome 

*  ampngft  us,  who  endeav^our  to  foment  animofities, 
'  but  I  perfuade  my  {d^^  they  will  be  found  to  be 

*  veiy  few,  when  you  appear  to  affift  me  in  difcoun- 

*  tenancing  and  defeating  fuch  pradices.  - 

'  I  mention  this  with  a  litde  more  warmth,    be- 

*  caufe  there  have  not  been  wanting  fome  fo  very  ma- 

*  licious,  as  even  in  print,  to  fuggeft  the  church  of 
"  England^  as  by  law  eftabliihed,  to  be  in  danger  at 
'  this  time. 

'  I  am  willing  to  hope,  not  one  of  my  fubjecls 

*  can  really  entertain  a  doubt  of  my  affedlion  to  the 

*  church,  or  fo  much  as  fufped  that  it  will  not  be 

*  my 
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my  chief  care  to  fupport  it,  and  leave  it  fecure  af- 
ter me,  and  therefore  we  may  be  certain,  that  they 
wlio  go  about  to  infinuate  things  of  this  nature, 
muft  be  mine  and  the  kingdom's  enemies,  and  can 
only  mean  to  cover  defigns  which  they  dare  not 
publickly  own,  by  endeavouring  to  diflraft  us 
with  unreafonable  and  groundlefs  diftruft  and  jea- 
loufies. 

'  I  mud  be  fo  plaui  as  to  tell  you,  the  bed  proofs 
we  can  all  give  at  prefent  of  our  zeal  for  the  pre- 
frrvation  of  the  church,  will  be  to  join  heartily  in 
i:)rorecuting  the  war  againit  an  enemy,  who  is  cer- 
tainly engaged  to  extirpate  our  religion,  as  well  as 
to  reduce  this  kingdom  to  flavery. 
'  I  am  flilly  refolved,  by  God's  alTiftance,  to  do 
my  part. 

'  I  will  always  affedionately  fupport  and  coun- 
tenance the  church  of  England^  as  by  law  efla- 
blifned. 

'  I  will  inviolably  maintain  the  toleration. 
'  I  will  do  all  I  can  to  prevail  with  my  fubjedls  to 
lay  afide  their  divifions,   and  will  ftudy  to  make 
them  all  fafe  and  eafy. 

'  I  v/ill  endeavour  to  promote  religion  and  virtue 
amongf!:  them,  and  to  encourage  trade,  and  every 
thing  elfe  that  may  make  them  a  flourifhing  and 
happy  people. 

'  And  they,  who  fliall  concur  zealoufly  with  me 
in  carrying  on  thefe  good  defigns,  fhall  be  fure  to 
find  my  kindnefs  and, favour. 

On  the  31ft  Tnflant,  the  Houfe  of  Lords  pre- 
fented  the  following  addrefs  to  her  Majefty. 

*  1  X  7"  E  your  Majefty's  molt  dutiful  and  loyal  fub-  Lords  ad- 

*  V  7     je6ls,  the  Lords  fpiritual  and  temporal  in^^,;°'^' 
'  Parliament    affembled,    beg    leave  to  make   our 

*  humble   and    fincerc    acknowledgments   to   your 

H  h  2  '  Majdly 
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'  Majefty,  for  your  mod  gracious  fpeech  to  both 
'  houfes,  which  has  opened  the  eyes  and  railed  the 
'  hearts  of  all  your  loyal  fubjeds. 

'  Your  Majefty   is  pleafed  to  give  us  warning  of 
'  the  danger  of  being  fo  far  deluded,    as  to  depend 

*  again  on  the  faith  of  treades,  with  an  enemy,  who 
'  has  never  yet  had  any  other  regard  to  them,  thart 
'  as  they  ferved  the  purpofes  of  his  intereft  and  anr- 

*  bition ;  and  to  inform  us,  that  no  peace  can  be 
'  lafting,  fafe  and  honourable,  'till  the  Spanijh  mo- 

*  narchy  be  fixed  m  the  houfe  of  Aufiria^  and  France 

*  reduced  to  fuch  a  degree,  that  the  balance  of 
'  power  in  Europe  be  again  reftored. 

'  We  humbly  concur  with  your  Majefty  in  thefe 

*  your  wile  and  noble  fentiments,  and  we  faithfully 
'  promife,    that  no. danger  lliall  deter   us,  nor  an )^ 

*  artifices  divert  us,  from  doing  all  that  is  in  our 
'  power  to  aflift  your  Majefty  in  carrying  on   the 

*  war,  till  you  fliali  be  enabled  to  procure  fuch  a 
'  peace  for  Europe. 

'  Your  Majefty  is  gracioufly  pleafed  to  encourage 

'  us  with  the  hopes  of  a  glorious  campaign  the  next 

'  year,  and  we  humbly  prelent  our  thanks  to  youf 

'  Majefty,  for  having  wifely  and  providendally  endea- 

*  voured  to  concert  fuch  meafures,  as,  by  the  good- 

*  neis  of  God,   may  be  a  realbnable  foundation  for 

*  thole  hopes :    And  we  afllire  your  Majefty,    no- 
.    '  thing  on  our  part  ftiall  be  wandng  to  make  them 

^  efFedlual. 

*  We  reft  confident,  th^t  all  your  Majefty's  Al- 

*  lies,  excited  by  your  conftancy  and  courage,  and 

*  fired  by  the  example  of  a  Prince,  whom  you  have 

*  been  pleafed  to  mention  in  fo  honourable  a  man- 

*  ner,  will  make  their  utmoft  efforts  to  carry  on  the 

*  caufe  of  liberty,  and  bring  this  juft  and  neceffary 

*  war  to  a  fpeedy  and  happy  conclufion. 

May- 
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May  it  pleafe  your  Majefty^ 

'  What  you  have  already  performed,  and  what 
•'  you  are  ftijl  purfuing  for  the  good  of  Chrijlcndom^ 
'  difcovers  a  gre^tnels  of  mind  equal  to  the  moil 
'  hcroick  of  your  predecefiors. 

'  But  we,  who  have  the  happincfs  to  be  your 
'  fubjcLls,  ought  in  the  firll  place  to  admire  in  your 
'  Majelly,  that  tender  and  indulgent  affedlion  to 
'  your  people,  which  you  have  fhown  from  the  be- 

*  ginning  of  your  reign  ;  that  earned  defire  to 
^  unite  them  among  themfelves,  and  to  make  them 
'  all  eafy,  fafe,  and  happy  under  your  govern- 
'  ment ;  that  fteady  zeal  tor  the  Church  of  Eng- 

*  knd^  as  by  law  eflabhlhed ;  and,  that  compaffion, 

*  for  thofe  who  are  fo  unhappy  as  to  diflent  from 

*  her:    All   which   your  Majefty  having  exprefled 

*  at  this  time  in  fo  gracious  and  moving  a  manner, 
'  cannot  but  raife  in  us  the  mofl  firm  and  lively 
'  relblutions,  of  promoting-  every  thing  you  have 
'  thought  fit  to  recommend. 

'  We  afTure  your  Majefty,  we  will  do  all  we  can 
'  to  difcountenance  and  defeat  the  defigns  and  prac- 
'  tices.,  of  thofe  who  .foment  animofities  among 
'  your  people,  and  will  ever  fhew  the  utmoft  detel- 
'  tation  of  thofe  ungrateful  and  wicked  men,  who 
'  labour,  to  difhonour  your  Majefty's  reign,  and 
'  diftFa(5f  your  fubjeds  with  unreafonable  and  ground- 
'  lefs  jealoufies  of  dangers  to  the  Church  of  Eng- 
'  land.  We  fliall  be  ready  to  concur  in  all  mea- 
'  fures  recjuifite  to  put  a  ftop  to  the  malice  of  thefe 
^  incendiaries.  In  die  mean  dme  we  humbly  ad- 
*'  vife  and  befeech  your  Majefty,  to  require  and  com- 
'  mand  your  officers  and  minifters,  to  whom  that 
'  part  belongs,  that  they  profecute  and  punifti  them 
'  with  the  utmoft  rigour  of  law,  as  the  moft  fpite- 
'  ful  and  dangerous  enemies  to  the  Church  and 
'  State. 

Hh  3  ^  Your 
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*  Your  Majefly's  example  is  the  fhining  ornament 
'  of  our  church,   which  under  the  influence  of  your 

*  happy  government,  encreafes  in  honour  and 
'  efteem,    not  only   at    home  but   abroad.     Your 

*  unexampled   bounty   for   the.  i^elief  of  the  poor 

*  clergy  (which  has  been  juftly  and  univerfally  ac- 

*  knowledged  and  celebrated)   is  an  undeniable  evi-- 

*  dence  of  your  concern  for  the  dignity  and  ho- 
'  nour  of  the  church.  And  your  Majeily's  care  to 
'  lay  hold  of  every  opportunity  of  declaring  it  from 
'the  Throne,  makes  it  impoiTible  for  any  of  your 

*  fubjeds  to  entertain  a    real    doubt  of  your  zeal 

*  for  the  church,  as  by  law  eftabliflied. 

'  We  beg  leave  to  offer  to  your  Majefty  our  mod 
'  fincere  affurances,  that  we  will  not  be  wanting 
^  in  our  utmoft  endeavours  to  reconcile  and  unite 

*  all  your  fubjei:ts,  and  to  extinguifh  thofe  unhappy 

*  animofities  which  have  too  much  prevailed  among 
'  us,  the  effeding  whereof  feems  to  be  the  only  hap- 
'  pinefs  wanting  to  compleat  the  bleffing  of  your 
'  reign,  which  we  pray  God  may  long  continue, 

*  and  that  you  may  fee  the  fruit  of  all  your  Ma- 
'  jefty's  gracious  admonidons   to  your  fubie6ts,  in 

*  their  hearty  and  entire  union,   and  the   happy  ef- 

*  feds  of  all  your  great  defigns  abroad,  in  the  well 

*  eftablifhed  peace  and  liberty  of  Europe. 

Her  Majefty's  moft  gracious  anfwer  to  the  ad- 
drefs. 

My  Lords, 

Queen's        T  Kitum  you  my  hearty  thauks  foY  jow  addvefs .,   and  1 
^'!^^^^'  ajfure  you  it  is  a  great  [atis faction  to  me^    to  find 

you  are  fo  ready  to  concur  in  thofe  things  which  I  have 

recommended  to  you. 


"The 
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The  Cotnmons  addrcfs  to>  the  S^tieen. 


-Y) 


Moft  ^yadous  Sovcrcipi^ 
OUR  Majcily's  mod  dutiful  and  loyal  fub- Commons 
jeds,  the  Commons  of  England  in  Parliament  ^^f'^^J^^^ 
afTembled,  are  met  together,  widi  minds  fully  dif- 
polcd  to  aflill  your  Majdly,   in  compafTing  the 
great  and  glorious  dcfigns  mentioned  in  your  mod 
gracious  fpeech  to  both  houfes  of  Parliament,  for 
which  we   beg  leave  to  return  our  moft  hearty 
thanks,  and  at  the  fame  time  to  congratulate  the 
glorious  fuccefs  of  your  Majefty^s  arms^  and  thofe 
of  your  Allies. 

'  We  are  fully  convinced,  that  the  balance  of 
power  in  Europe  can  never  be  reitored,  till  the  mo- 
narchy of  Spain  is  in  the  pofTefiTion  of  the  houfe  of 
Auftria  \  and  that  no  peace  with  France  can  be  fe- 
cure  and  lading,  whilft  the  French  King  diall  be 
in  a  condition  to  break  it  •,  and  therefore  your  faith- 
ful Commons  are  fully  refolved,  efFe6tually  to  enable 
your  Mijeily  to  carry  on  the  war  with  vigour,  to 
fupport  your  Allies,  and  make  good  fuch  treaties 
as  your  Majefty  fhall  judge  neceflary  to  reduce  the 
exorbitant  power  of  France. 
'  It  is  no  fmall  encouragement  to  your  Commons, 
chearfully  to  grant  the  lupplies  neceflary  for  thofe 
great  ends,  to  find  a  frugil  Management,  and  a 
juR-  and  prudent  application  of  the  publick 
money. 

'  We  cannot  omii",  upon  this  occafion,  moft  thank- 
fully to  acknowledge  your  Majefty 's  goodnels,  in 
continuing  to  contribute  out  of  your  own  revenue 
to  the  expences  of  the  war. 
'  We  want  v/ords  to  exprefs  the  deep  fenfe  we 
have  of  the  many  blclTings  we  enjoy  under  your 
Majefty's  happy  government.  We  are  diroughly 
fenfible  of  your  atTed:ionate  care  to  fupport  and 
countenance  the  church  of  England  as  by  law 
H  h  4  '  eftablifticd 
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'  eflablifhed,  your  refolution  to  maintain  the  tole- 
^  ration,  and  to  encourage  the  trade^  union,  and 
'  welfare  of  your  people. 

;-  '  This  being  the  happy  condition  of  all  your 
Alubjeas,  it  is  the  gteateft  concern  imaginable  to 
-fjjs^  to  find  your  Majefty  has  fo  juft  reafon  to  refent 

*  the  ingratitude  of  fpme,  who  endeavour  to  foment 
^  animolities  and  divifions  amongft  us :  And  we  can- 

*  not  without  indignation  refled,  that  there  lliould 
'  be  any  fo  malicious  as  to  infinuate,  that  the  Church 
'  of  England y  as  by  law  eftabliflied,  is,  or  ever  can 

*  be  in  danger,  for  want  of  your  Majefty's  care  and 

*  zeal  to  fupport  and  maintain  it :  Your  Majefty's 

*  exemplary  piety,  your  fteddy  adherence  to  the 
'  Church  of  England,  leave  no  room  to  doubt  but 
^  that  thefe  luggeftions  proceed  from  your  Majefty's 
'  and  the  kingdom's  enemies  •,  who,  to  cover  their 

*  dilaffeftion  to  the  prelent  eftabliftiment  and  admi- 

*  niftration,  endeavour  to  diftrad  your  fubjeds  with 
%unreafonable  and  groundlefs  diftrufts  and  jea- 
*;loufies. 

^^1 '  Your  Majefty  may  be  aflured,  that  your  Com> 

*  mons  will  zealoufly  concur  in  every  thing  that 
/-.jinay  tend  to  difcourage  and  punifli  fuch  incendia- 

*  ries,  and  to  difappoint  your  enemies  both  at  home 

*  j^d^  abroad. 

iiooioi  aor^:- 
ij-uoffi  Y^fHc^  Majefty's  gracious  anfwer. 

Gentlemen, 
T  Take  very  kindly   the  confidence  you  exprefs  in  my 
A^Twer!  ^^^'^  of  the  pubUck,  and  y OUT  concern  for  the  occafion 

I  have  had  to  complain. 

I  return  you  my  hearty  thanks  for  the  affurances  of 
your  fupport  and  afjiftance^  which,  by  God's  bleffmg,  I 
fhall  always  endeavour  to  improve  for  the  advantage 
andhappinefs  of  my  people. 

This 
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This  done,  the  Commons  went  vigoroufly  on  with 
the  neccfliry  llipplics  and  otlicr  matters  •,  and  on  the 
iQth  of  November  reiblved,  that  an  add refs  fhould  Another  ad- 

,  '^  ^  ,  ,  T»  /r    •    n  1  1      <l''';«s  of  the 

be  prefented  to  her  Majefty,  to  return  her  the  commons* 
thanks  of  the  houfe,  for  her  great  regard  of  the 
good  and  welfare  of  both  her  kingdoms  of  England 
and  Scotland',  for  her  great  care  and  endeavour  to 
fettle  the  fuccelTion  of  the  kingdom  of  Scotland^  in 
the  houfe  of  Hanover^  for  preferving  the  peace,  and 
promoting  the  union  of  the  two  kingdoms ;  and 
to  afTure  her,  that  they  would,  to  the  utmoft  of 
their  power,  aflift  her  Majefty  to  bring  that  great 
work  to  a  happy  conclufion,  and  likewife,  that  llic 
would  be  gracioudy  pleafed  to  dire6l,  that  the 
whole  proceedings  of  the  laft  feflions  of  Parlia- 
ment in  Scotland,  relating  to  the  union  of  the  two 
kingdoms,  and  the  fettlement  of  the  luccefTion  of 
Scotland,  in  the  houfe  of  Hanover^  might  be  laid  be- 
fore that  houfe  •,  and  having  ordered  an  addrefs  to 
be  prefented  to  her  accordingly,  by  fuch  members 
of  that  houfe  as  were  of  her  Privy-council,  Mr.  Se- 
cretary Harley  acquainted  them,  that,  that  having 
been  done  according,  her  Majefty  was  pleafed  to 
anfwer,  '  That  fhe  took  very  kindly  the  fenfe  theyQ^,en'8 
^expreft  of  her  endeavours,  to  promote  the  Pro- anfwer. 
'  teftant  fucceftion,  and  the  treaty  of  union  with 
'  Scotland',  and  that  fhe  had  given  diredlion  forcom- 
'  plying  with  their  addrefs,  and  that  they  Ihould 
'  have  the  ftate  of  that  matter,  as  foon  as  it  could 
'  conveniently  be  fent  them. 

About  this  time,  the  Lord  Haverfljam  having 
m.oved  in  the  Houfe  of  Peers,  that  the  ftate  of  the 
nation  ihould  be  taken  into  confideration.  -  He,  on 
the  15th,  made  the  following  fpeech  to  their  Lord- 
fhips. 

My 
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My  Lords y 

Lord  F^-    ^  T  T  may  perhaps  be  expelled ,  iince  I  moved  to  yoa 

^eechTn'    '  A  tlic  ftatc  of  the  natioH,  that  I  ihould  fay  fome  what 

die  houfe  ofc  j-Q  y^^j  j^jpQj^  thisoccafion  :  And  tho'  I  never  labour- 

'  ed  under  raore  difficulties  than  I  do  at  prefent,  yet 

'  being  confcious  to  my  Mi  of  a   heart  as  full  of 

'  loyalty  and    cjuty  to  her  Majefiy,  and   zeal   for 

*  her  fervice,  as  is  pofiible  for  any  lubje6t  to  have  ; 
'  and  knowing  that  the  beft  way  of  preferving  liber- 

*  ty  of  fpeech  in  Parliament,  is  to  make  ufe  of  it,  I 

*  will  mention  three  or  four  general  heads  to  your 

*  Lordfhips,  and  fpeak  to  them  v/ith  a  great  deal  of 

*  freedom  and  plainncfs. 

^  The  firil  thing  I  Ihaji  fpeak  to,  is  the  prefent 

*  confederate  war,  in  which  we  are  engaged  :  And 

*  becaufe  the  beft  way  of  judging  what  we  may  rea- 
^  ibnably  exped  for  the  future,  is  to  confider  the 
^  adions  that  are  palled,  give  mc  leave  a  little  to 
^  take  notice  to  your  Lordlhips  of  the  operations  of 

*  the  laft  campaign:  I  fliali  not  fay   much  of  .our 

*  forcing  the  French  Lines,  and  our  beating  the 
French  troops  afterwards,  (tho*  that  w^as  a  very 
great  and  brave  a6lion)  but  becaufe  there  was  fuch 
a  mixture  of  vidory  and  misfortune  j  and  that  this 
is  fuch  a  chequered  piece,  I  purpofcly  forbear  ta- 
king farther  notice  of  it. 

'  But  there  were  two  other  adlions,  v/hich  I  think 
take  in  your  whole  compaign,  the  march  of  our 
army  to  the  Mofelle^  and  the  bufmefs  of  Overtfch% 
In  both  which,  give  me  leave  to  fay,  (not  to  give  it 
a-  harder  term)  I  think  we  v/ere  not  ufed  as  we 
might  have  reafonably  expeded.  Our  General, 
with  a  great  deal  of  condud,  cover'd  Prince  L£zvts 
of  Baden's  army  •,  nor  can  it  be  doubted,  he  might 
eafily  have  joined  us  if  he  had  been  pleafed,  with- 
out the  leaft  danger  from  the  French  ^  which  if  he 
had  done,  by  the  beft  account  I  could  ever  get, 
(and  I  think  I  have  a  very  true  one)  we  had  been  at 

Meaft 
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*  lead  25000  ilrongcT  than  the  French  there  ;  but 
'  being  dilappointcd  ol:  being  joined  by  Prince 
'  Lezvis^  and  of  the  aflillance  we  expeded  from  him 

*  that  great  defign  proved  abortive. 

*  The  next  was  the  bufinefs  of  Overifch^  where,  by 

*  the  condu6i:  of  my  L.ord   Duke  of  Marlborough^ 

*  we  had  a  fiiir  opportunity  of  putting  an  end  to  the 
'  war  at  once  ;  the  Dutch  held  our  hand,  and  would 

*  not  let  us  give  the  deciding  blow. 

*  Thus  ended  your  campaign,  tho'  it  began  with 

*  more  promifing  hopes  of  fuccefs  than  this  next  I 
'  believe  will :  You  had  then  an  enemy  to  deal  with 
'  whofe  Councils  were  diftra^ted,  whole  troops  were 

*  broke,  and  the  courage  of  his  army  funk. 

'  From  all  this  give  me  leave  to  conclude,  that  its 
'  neither  men  nor  money,  courage  nor  condud,  that 

*  are  the  only  things  neceffary  to  carry  on  a  confe- 
'  derate  war. 

'  Thofe  who  command  your  army  are    men  of 

*  that  bravery,  and  every  common  Soldier  hath  fo 

*  much  courage,  that  no  equal  number  of  men  in  the 
'  world,  I  think,  canftand  before  them-,  but  let  our 
'  fupplics  be  never  fo  full  and  ipeedy,  let  our  ma- 

*  nagement  be  never  fo  great  and  frugal,  yet  if  it  be 

*  our  misfortune  to  have  Allies  that  are  as  flow  and 
'  backward,  as  we  are  zealous  and  foi-ward,  that  hold 

*  our  hands,  and  fuffer  us  not  to  take  any  opportu- 

*  nity  that  offers,  that  are  coming  into  the  field  when 

*  we  are  going  into  winter-quarter.^,  I  cannot  fee 

*  what  it  is  we  are  reafonably  to  expe(St. 

'  The  next  thing  I  fhall  take  the  liberty  to  fpeak 

*  to,  is  the  point  of  trade :  Every  one  fees  how  our 
'  Merchants  go  off  daily,  and  how  low  the  trade  of 
'  this  nation  at  prcfent  is,  I  know.  My  Lords, 
'  there  is  a  word  we  are  very  fond  of,  which  we  call 

*  the  balance  of  power,  but  the  Butch^  who  are  a  ve- 

*  ry  wife  people,  have  a  double  view,  and  take  as 
'  much  care  of  the  balance  of  trade,  as  they  do  of 

*  the  balance  of  power  j  and  are  as  fearful  of  our 

^  power 
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^  power    at  lea,  as  of  the  power  of  France  by  land. 

*  My  Lords,  the  bed  knowledge  of  things  is  by 
^  their  caufes-,  'ds  trade  begets   wealth,  as  wealth 

*  begets  power  ^  and  it  feems  very  hard  for  England^ 

*  that  while  the  Dutch  live  at  peace  under  the  pro- 

*  teffion  of  our  arms,  we,  if  we  will  have  any  part 

*  of  trade  with  them,  muft  have  it  under  the  pro- 
'  teclion  of  their  paffes :  But  it  will  be  yet  much  hard- 
'  er,  if,  after  their  having  the  advantage  of  a  tra- 

*  ding  war,  we  fhould  make  3.  tradelefs  peace. 

•  I  know,  my  Lor4s,  the  Butch  generally  complain 

*  they  are  very  poor  •,  but  give  me  leave  to  fay,  I 

*  cannot  fee  how  they  have  been  out  of  pocket  one 

*  fhilling  fince  this  war,  for  tljey  have  more  by  re- 

*  mittances,  and  money  from  England^  than  all  the 
'  money  that  goes  out  of  their  country  to  Portugal^ 
'  Savoy^  and  the  German  Princes. 

'  There  is  one  thing  more  which  I  take  to  be  of 
'  the  greateft  importance  to  us  all,  'tis  this  I  had 

*  chiefly  in  my  intention^  and  with  which  I  fliall  con- 
*' elude  what  I  have  to  lay. 

*  But  before  I  come  to  it,  give  me  leave  to  take 

*  notice  of  one  thing  to  your  Lordfhips.  My 
'  Lords,  'tis   the  happinefs  of  England^    and    diat 

*  which  ever  did,  and  ever  will  keep  the  greateft 
'^  minifters    in  awe,    that  by  the  law,  and  cuftom 

*  of  Parliament,  the  meancft  member  of  either  houfe 

*  has  an  undoubted  right  to  debate  on  any  fubjed:,  and 

*  to  fpeak  his  thoughts  with  all  freedom,  without 

*  being  liable  to  be  called  in  queftion  by  any  perfon 

*  whatever,  till  die  Parliament  it  felf  hath  firil  taken 

*  notice  of  them.  This  is  grounded  on  the  greateft 

*  equity  and  realbn,  becaufe  that  which  concerns 
'  all,  fhould  be  debated  by  all :  Nor  is  it  pofTible  for 
'  a  Parliament  to  debate,  or  to  come  to  a  clear  refblu- 

*  tion  on  any  queftion,  or  to  give  any  advice  to  her 

*  Majefty,  as  they  ought,  without  tjas  freedom.  I 
^  have  good  authority  to  juftify  wivat  I  fiiy  ;  Sir  Ro- 

'  krt 
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bert  Atkins  tells  us,  in  his  treatife  of  power  and 
privilege  of  Parliaments,  of  the  cafe  of  one  Sir 
Thomas  Kixcy^  in  the  time  of  King  Richard  II. 
who  having  delivered  a  petition  to  the  King,  with 
which  he  was  difpleafed,  the  King  fcnt  to  the 
Speaker  to  know  who  it  was  that  delivered  that 
petition  ;  by  which  (lays  Sir  Robert)  it  is  apparent^ 
the  King  cannot  take  notice  of  any  thing  done  in  Par- 
liament^ (he  names  the  Houfe  of  Commons)  but  as 
it  is  reprefented  to  him  by  the  houfe  it  felf. 

'  Having  faid'this,  give  me  leave  to  read  to  your 
Lordlhips  a  paragraph  of  her  Majefty's  fpeech  to 
her  lafl  Parliament  laft  year:  My.  ij)rds  and  Gen- 
tlemen^ We  have^  by  the  bleffing  of  God^  a  fair  pro - 
fpc5l  of  this  great  and  defiraUe  endy  if  tve  do  7iot  dif- 
appoint  it  by  our  own  unreafonable  humour  and  a?ii- 
mofityy  the  fatal  effdJs  of  which  we  have  fo  narrow- 
ly efcaped  in  this  feffion^  that  it  ought  to  be  a  fufficient 
warning  againfl  any  dangerous  Experiments  for  the 
future. 

'  I  fhall  not  go  about  to  Ihew  the  grammatical 
conllrudlon  of  thefe  words,  but  chufe  rather  to 
fay,  that  as  we  enjoy  many  blefTings  under  her  Ma- 
jefty's happy  government)  fo  I  hope  we  fhall  have 
this  too,  that  her  Majefty  will  never  give  ear  to 
any  fecretand  private  information,  but  as  it  comes 
to  her  in  a  Parliamentary  way  by  the  houfes  them- 
felves. 

'  The  laft  thing,  my  Lords,  is  that  which  I  take 
to  be  of  the  greateft  concernment  to  us  all,  both 
Queen  and  people  -,  I  love  always  to  fpeak  very 
plain,  and  (liall  dofo  in  this  point. 

'  My  Lords,  I  think  there  can  be  nothing  liiore 
for  the  liifety  of  the  Queen,  for  the  prefervation  of 
our  conftitution,  for  the  fecurity  of  the  church,  and 
for  the  advantage  of  us  all,  than  if  the  prefumptive 
heir  to  the  crown,  according  to  the  ad  of  fetcle- 
ment  in  the  Proteftant  line,  fhould  he  here  amongft 
us  y  'tis  very  plain,  that  nothing  can  be  more  for  the 

'  fecurity 


478 


Pariiamentary     a.  1705. 

iecurity  of  any  Throne,  than  to  have  a  number  of 
fucceiTors  round  about  it,  whofe  intereft  is  always 
to  defend  the  poflefTor  from  any  danger,  and  pre- 
vent any  attempt  againit  him,  and  revenge  any  in- 
jury done  him.  Is  there  any  man,  my  Lords,  who 
doubts  that  if  the  Duke  of  Glocejicr  had  been  now 
alive,  her  Majefly  had  not  been  more  fecure  than 
(he  is  ?  We  cannot  think  of  that  misfortune  with- 
out the  greateft  grief,  but  yet  we  are  not  to  negled 
our  own  fafety ;  and  though  a  fucceflbr  be  not  the 
Child  of  the  Prince,  yet  he  is  the  child  of  the 
Queen  and  people, 
"-  Befides,  my  Lords,  the  heats  and  differences 
which  are  amongft  us,  make  it  very  necelTary  that 
we  fhould  have  the  prefjmptive  heir  refiding  here : 
The  duty  and  refpecl  we  pay  her  Majefly,  and 
the  authority  of  the  law,  can  hardly  keep  us  in 
peace  and  union  amongil  our  felves  at  prefent  ; 
what  then  may  we  not  fear,  when  thefe  bonds  fhall 
ever  happen  to  be  broken. 

*  And  would  It  not  be  a  great  advantage  to 
the  church,  for  the  preemptive  heir  to  be  perfo- 
nally  acquainted  with  the  reverend  the  Prelates  •, 
Nay,  would  it  not  be  an  advantage  to  all  Englmd^ 
that  whenever  the  fucceflbr  comes  over,  he  fhould 
not  bring  a  flood  of  foreigners  along  v/ith  him,  to 
eat  up  and  devour  the  good  of  the  land. 

*  I  will  fay  no  more  to  your  Lordihips,  but  con- 
clude with  this  motion  j 

"-  That  an  humble  addrefs  be  prefented  to  her 
Majefly  by  this  houfe,  that  her  Majefly  will  be 
gracioudy  pleafed  to  invite  the  prefumptive  heir  to 
the  crovvn  of  England^  according  to  the  a6ls  of 
Parliament  made  for  fettling  the  fuccelTion  of  the 
crown  in  the  Proteftant  line,  into  this  kingdom, 
to  refide  here. 


When   the  queflion  was  put,  whether  the  houfe 
of  Hanover  fhould  be  fent  for  over  into  England  or 

not  ? 
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not?  The  previous  queftion  being  put,  it  paft  in 
the  negative  -,  notwithlhuidiug  which  their  Lordfliips 
were  cxtrcamly  zealous  for  the  fecurity  of  the  Hmw- 
ver  fuccedion,  by  an  a61:  of  naturalization.  And 
on  the  2  lil,  the  Judges,  according  to  order,  brought 
in  a  bill  to  nominate  thefe  following  CommifTioners 
to  a6l  upon  the  deceafe  of  her  Majelty,  for  the  better 
fecurity  of  the  Hanover  fuccellion,  viz.  Archbifhop  of 
Canterbury^  Lord  High  Admiral,  Lord  Keeper,  Lord 
Treaiurcr,  Lord  Privy-Seal,  Lord  Prefident  of  the 
Council,  Lord  Steward  of  the  Houfhold,  and 
Lord  Chief  Juftice  of  England  for  the  time  then 
being. 

The  Lords,  on  the  2 2d,  having  adjourned  the 
debate  touching  the  mifcarriages  of  the  lad  cam- 
paign, occafioned  by  the  Allies,  Jine  die^  went  up- 
on the  Scotch  affairs  (the  Queen  prefent)  and  ordered 
the  Judges  to  bring  in  a  bill  for  an  union  with  Scot- 
land^ and  that  a  Committee  fliould  fit  thereon.  On 
the  24th,  they  refolved,  that  thanks  fiiould  be  given 
to  her  Majefty  for  her  great  care  touching  Scotlandy 
and  for  her  good  intentions,  and  for  her  care  in 
promoting  the  intereft  of  Scotland  by  the  Hanover 
fucceHion  in  the  Proteftant  line.  Refolved  alfo,  that 
all  the  claufes  in  the  former  ad  for  an  union  with 
Scotland  fhould  be  repealed,  except  that  which  im- 
powercd  her  Majefty  to  nominate  CommifTioners. 

Pamphlets  about  this  time  flew  about  like  hail, 
and  the  difcontented  in  every  corner  were  crying 
out  the  church's  danger,  and  fuch  furmifes  and  in- 
finuations  made  of  it  within  doors,  that,  in  order 
to  the  clearing  up  of  thefe  unreaionable  and  pre- 
tended jealoufies,  a  certain  noble  Lord,  moved, 
that  a  day  might  be  appointed  to  enquire  into 
this  frightful  fcene  of  imaginary  danger.  The 
Lord  Rochefier  began  the  debate,  and  told  their  Lord- 
fhips,  the  fubjed  matter  of  it  was  of  fo  tender  a 
nature,  that  it  was  difficult   to  fpeak  to  it:  For  her 

Majefty 


480  Parliamentary    A.  170^. 

Majefty  had  exprefied  her  felf  lb  conclufively  in  her 
fpeech,  that  it  feemed  to  be  to  contradid  the  Queen 
to  fpeak  freely  j  but  in  regard  that  the  minifters 
might  be  iuppoled  to  compofe  the  fpeeches,  he  de- 
fired  that  what  he  faid  might  not  be  offenfive  to  the 
Queen,  to  whom  he  had  all  the  affection  and  refpedl 
that  could  be.  He  faid^  that  minifters  might  mif- 
take,  and  not  always  ad  for  the  publick  good,  and 
inftanced  in  the  mIniAry  of  Portugal^  where  the 
King  was  our  Friend,  the  miniftry  ieemed  to  be 
otherwife^  infomuch,  that  that  alliance  was  of  no  be- 
nefit to  us  :  That  the  Duke  0^  Buckingham  and  Arch- 
bifhop  Laud  were  hearty  in  the  intereft  of  King 
Charles  I.  and  yet  did  many  things  that  very  much 
injured  him.  The  full  exprelTions  in  the  Queen's 
Ipeech  he  compared  to  the  law  in  King  Charles  the 
lecond's  time,  to  make  it  trealbn  to  call  the  King 
a  Papift ;  for  which  very  reafon,  he  faid,  he  always 
thought  him  fb.  The  reafons  he  gave  for  his  fear 
of  the  Church's  danger  arole  from  theie  three 
caufes:  Firfl,  The  fecurity  a6l  in  Scotland:  Second- 
ly, The  heir  of  the  Houfe  of  Hanover  not  being  fent 
for  over:  Thirdly,  The  not  pafling  the  occafional 
bill.  Upon  the  firft  he  faid,  the  Prefbyterian 
Church  in  Scotland  was  fully  eftablifhed  without  a 
toleration,  that  to  arm  that  people  was  to  give 
them  a  power  to  invade  England^  where  they  had  a 
powerful  party  for  their  friends,  who  never  want- 
ed the  will  to  deftroy  the  Church :  That  he  thought 
the  heir  to  the  crown  ought  to  be  prefent  among 
uSj  in  order  to  be  fully  acquainted  with  us  and  our 
conftitution,  and  thereby  enabled  to  prevent  any  evil 
defigns  upon  the  Church  and  State  :  That  the  occafi- 
onal bill  was  in  it  felf  fo  reafonable,  and  the  church's 
requeft  in  it  fo  fmall,  that  Jthe  induftry  in  oppofing 
it  gave  the  greater  ground  for  fufpicion. 

When  that  noble  Lord  had  done,  the  houfe  fate 
ftill  a  quarter  of  an  hour,  expeding  fome  body  would 

fecond 
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fccond  him  ;  but  no  body  elfc  fpjiaking  on  that  fide, 
the  Lord   Halifax  faid   that  he  Iiaving  moved  forL^.j  jjaiU^ 
the  prclent  debate,  it  might  be  expc6led  that  he/'^. 
fhould  fpeak  to  it.     He  faid,  the  ad  of  fecurity  in 
Scot/and,  was  a    nadonal  thing  wholly    foreign   to 
Church  Aftairs  j  that  it  was  not  pafied  but  to  prevent 
immediate  War,  which  the  Scols  feemed  to  have  re- 
folved  upon  ;  that  in  cafe  it  fliould  ever  be  made  ufe 
of,  it  would  be  but  as  other  wars  with  that  nation 
had  been,  in  former  days,  wherein  England  was  al- 
ways able  to  defend  it  felf,  and  would  fure  here- 
after be  more  able  to  do  it,  inafmuch  as  the  ftrength 
of  England  was  increafed  much  more  than  that  of 
Scotland  ^  fo  that  unlefs  France  fhould  come  into  the 
quarrel,  whofe  hands  were  already  too  full  to  do  it, 
it  would  fignify  little:  But  bleffed  be  God,  things 
were  fo  well  compromifed  with  the  Scots,  and  their 
former  heat  fo  much  abated,  that  there  was  no  rea- 
fon  to  doubt  of  an  amicable  iffue  of  that  difference : 
As  to  the  Houfe  of  Hanover^  he  faid,  that  was  a  Dan- 
ger of  but  eight  days  Handing ;  for  he  durft  fay  a 
fortnight  ago,    no  Body  made  the  abfence  of  the 
Princefs  Sophia,  a  danger  to  the  Church,  and  as  for 
her  abfence  upon  the  Queen's  Death,  that  was  now 
fo  well  to  be  provided  for  by  the  a61:  for  Lords  Juf- 
tices,  that  he  thought  no  evil  could  pofTibly  happen 
to  the  Church  before  her  arrival.  That  he  wonder'd 
the  Houfe  of  Hanover  fhould  be  now  efleemed  fuch 
a  fecurit^  to  the  Church,  whereas  when  the  laws  were 
made  for  the  fecurity  of  that  fuccefiion,  it  was  ge- 
nerally reckoned  a  hardfhip  upon  the  Church,  and 
a  Clergyman,  in  a  company  of  convrocation  men, 
had  openly  called  her  an  unbaptizcd  Lutheran^  the 
truth  of  which  he  could  prove.     As  to  the  OccaGo- 
nal  bill,  he  faid  that  matter  had  been  canvaiTcd  :d- 
ready,  and  it  was  then  the  opinion  of  that  houfe,  tl'a: 
it  would  not  prove  of  any  advantage  and  f^rcurity  XQ 
the  Church,  but  rather  the  contrary.    That  upon  the 
whole,  there  had  been  times  in  our  memory,  where- 
VoL.   IV.  li  in 
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in'  the  church  might  be  faid  to  be  in  danger.  King 
Charles   II.  v/as  a  Roman  Catholick,   at  leaft  his 
brother   thought  fit  to  declare  it  after  his  death, 
and   the  fucceflbr,  who  had  the  management  of  all 
affairs,  was  known  to  be  fuch,  and  yet  the  church 
thought  herfeh'  then  fecure,  and  thole  patriots  that, 
flood  up  in  its  defence,  and  endeavoured  to  preventi 
the  evils  which  might  enfue  from  a  popifh  fuccelTiort'J^ 
were  difcountenanced  and  punifhed :  Nay  when  that': 
fucceflbr  came  to  the  throne,  and  that  the  church 
was  very  apparently  in  the  greateft  danger,  by  the 
high  commiHion  court  and  otherwife,  we  were  then 
indeed  generally  alarmed,  but  we  know  who  fat  in 
that  court  and  went  large  fteps  in  the  work  then  on; ) 
foot.     That  foon  after  the  accefTion  of  King  Wilr^ 
Ham  to  the  crov/n,  this  cry  of  the  church's  danger  • 
began,  and  was  continued  all  his  reign,  but  with 
what  ground,   he  was  yet  unapprized :    That  upon 
her  Majefty's  happy  fuccefTion,  for  fome  tin>e  the 
complaint  was  filent,  but  that  when  ihe  was  pleafed 
to  make  fome  alterations  in  her  miniftry,  it  was 
immediately  revived  and  had  ever  fince  continued  ; 
and  then  concluded  that  the  church  was  now  in  no 
manner  of  danger. 
Bp.  of  .  This  gave  occafion  to  the  Bifhop  of  London  to 

London,  fpg^k,  he  coming  into  the  houfe  juft  as  the  laft  words 
were  delivered,  and  immediately  took  the  other  Lord 
up,  giving  for  his  reafons  I'hat  the  Church  was  m 
danger  j  that  prophanenefs  and  irreligion  was  fo  rife 
among  us,  and  fo  intolerable  the  licentioufnefs  of  the 
prefs,  from  whence  books  proceeded  not  fit  to  be 
read,  that  a  moil  vile  one  had  been  lately  publifh'd 
by  a  clergyman  in  his  diocefe  (meaning  Hickeringhil) 
whdm  he  endeavoured  to  punilh,  but  that  he  had 
fuch  fubterfuges  in  the  quirks  of  the  law,  that  he 
could  not  come  at  him  i  and  that  fermons  wers, 
preached  wherein  rebellion  was  authorized,  and  ren-^ 
fiilancQ  to  the  higher  powers  encouraged.  -^^ 

This 


A.  1705.         DEBATES.  483 

This  was  the  iiibftance  of  what  his  Lordfhip  ^^'^^yf^^^''^ 
to  which  the  Bifliop  of  Sarum  repHed  :  That  his  Lord- 
fhip ought  to  have  been  the  lall  man  to  complain 
of  that  iermon  (meaning  Hoadley^s,  before  the  Lord- 
Mayor)  for  if  the  dodrine  of  that  fermon  was  not 
good,  he  did  not  know  what  defence  his  Lordfliip 
could  make  for  his  appearing  in  arms  at  Nottingham. 
Then  the  BiQiop  proceeded  to  the  queftion  in  debate  i 
he  began  with  a  piece  of  French  hitlory  in  the  reign 
o{ Henry  III.  (which  he  faid  had  been  much  in  vogue 
of  late  in  a  neighbouring  houfe)  [^\v  Humphry  Mack- 
worth  had  made  ufe  of  it]  in  whofe  time  the  Catho- 
licks  let  up  the  lame  cry  of  the  church's  danger  from 
the  Hugoncts^  and  forced  the  King  to  comply  with 
them  ;  but  that  their  power  thereby  becoming  great, 
they  turned  it  upon  the  King  himfelf,  and  he  tound 
he  fhould  be  thraft  into  a  monaftery,  if  he  did  not 
fpcedily  crufli  them,  and  therefore  ftabbed  the  Duke 
of  Giiije  their  head :  He  then  compared  our  ilate- 
afiliirs  with  the  other,  and  imputed  all  this  prefent 
clamour  to  the  ambition  and  difcontent  of  particular 
men.  To  the  realbns  that  noble  Lord  (who  began 
the  debate)  gave  for  the  churches  danger,  he  replied, 
that  as  to  the  Scotch  affairs  he  was  particularly  ac- 
quainted with  them,  and  therefore  he  would  venture 
to  fpeak  with  the  more  afllirance ;  that  the  Scotch 
Kirk  being  eftabliflied  without  a  toleration,  was  an 
unfair  allegation,  for  there  needed  no  law  for  tolera- 
tion, where  there  was  no  law  to  inhibit :  The  Epil^ 
copal ians  were  not  forbid  to  woriliip  God  their  own 
way,  being  only  excluded  from  livings,  and  that 
there  were  at  that  time  fourteen  Epifcopal  meeting- 
houles  in  Edinburgh^  as  open  as  the  churches,  and  a3 
freely  reforted  to,  in  many  of  which  the  EngHjh 
liturgy  was  ufed,  but  that  in  feveral  of  them  the 
Queen  was  not  prayed  for ;  and  the  bill  for  giving 
patrons  liberty  of  conferring  dieir  benefices  on  clerks 
epifcopally  ordained  had  pafTed  (at  leafl:  the  King  had 
allow'd  it)  if  they  v/ould  have  put  in  a  claufe  to  oblige 
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them  to  take  the  oath  to  the  government,  but  upon 
the  offering  tliat  clauie,  theperfon  that  Iblhcited  it, 
let  it  drop:  His  Lordfhip  who  had  mentioned  the 
aft  of  fecurity,  if  he  had  looked  two  years  back- 
wardSj  might  have  found  another  law  which  feemed 
much  more  to  his  purpofe,  namely  the  a6l  for  con- 
firming prefbytery,   I  Anme-,  but  his  Lordfhip  was 
a  Minifter  of  State,  when  that  ad  pafled^  and  fo 
perhaps  advifed  it :  As  to  the  argument  of  the  Ha-t 
mver  family,  it  could  not  be  obferved  that  he  offered 
any  thing  remarkable  -,  and  for  that  of  Occafional 
Conformity  j    he  faid,    it  had  been    there  already 
fufticiently  argued,  and  he  was  glad  that  they  vvere 
rid  of  it :   Btit  for  what  the  noble  prelate  had  ad- 
vanced he  muft  fpeak,  and  laid  indeed  that  the  en- 
mity of  prophanenefs  and  irreligion  the  Church  would 
always   be   fubjed  to :    The  devil  would  have  his 
agents  in  the  world,  be  the  government  never  fo 
careful  5  but,  he  hoped  he  might  fay,  that  irreligion 
and  prophanenefs  were  not  now  at  an  higher  pitch  than 
ufually :  That  he  hoped  quite  the  contrary,    and 
thought  the  fociety  ^ct  up  for  reformation  in  London 
and  other  cities,  had  contributed  confiderably  to  the 
flipprefTion  of  vice :  He  was  fure  the  corporation  for 
propagation  of  the  gofpel  had  done  a  great  deal 
^^Qwards  in(lru6ling  men  in  religion^  by  giving  away 
great  numbers  of  books  in  pradical  divinity,  by 
eredting   libraries  in  country  parifhes,    by   fending 
over  very  many  able  divines  to  the  foreign  planta- 
tions, ereding  libraries  there  for  their  ufe,  and  fetting 
.up   fchools   to   breed  up  the  childrt^n  in  chriftian 
iJcnowledge  5  that  to  his  knowledge  1200  /.  had  been 
expeixled  lail  year  in  books  to  thefe  purpofes,  all 
colleded  by  voluntary  contributions)  but  in  truth 
-lyery  litde  of  it  from  thole  who  appeared  fo  won- 
derfully zealous  for  the  Church,    That  the  prefs  was 
indeed  become  very  licentious,    and  fermons  were 
pveAchcd  wherein  very  ifrange  exprefllons  were  pub- 
liihed.    Ttot  he  WQiild  read  foiiic  .^f  ,them  to  their 

Lordfliips, 
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Lorddiiffe;'  dhxl  then  pulling  6ut  Tilly* s  and  Madder*^ 
Icrmons,  fie  read  fome  paragraphs :  Tht-fe,  faid  he, 
were  what  wa?  preached  at  Oxford^  and  thefe  are 
the  men  picked  our  fot  publick  occafibns:  I  muft 
remark   that  both  thefe  Gentlemen  are  of  a  houfe, 

where  a  noble  P makes  his  refidence,  when 

he  honours  that  Univerfity  wirh  his  prefence. 

Then  the  Lord  Archbifliop  of  T — k  l^ood  up,Ld.^A.^E. 
and  laid,  he  apprchcnced  danger  from  the  encreale 
of  diiTenters,  and  particularly  from  the  many  Aca- 
demies fet  up  by  them,  and  moved.  That  the  Judges 
might  be  confulted  what  laws  were  in  force  againil 
fuch  feminariesj  and  by  what  nieans  they  might  be 
fupprefs'd. 

The  Lord /:^i?/?r/<7;/ fpoke  next^  and  moved,  th^ih^.Wbar^ 
the  Judges  might  be  confulted  about  the  means  oV"' 
fupprefling  fchools  and  feminaries  held  by  non-jurors, 
in  one  of  which  a  noble  Lord  of  that  houfe  had  both 
his  fbns  educated :  Upon  which  the  A.  B.  llood  up  A.  b.  r- 
again,  and  faid.   He  fuppofed  he  was  the   perfon 
meant,  and  therefore  he  muft  explain   that  matter. 
He  faid,  his  two  fons  were  taught  by  Mr.  Ellis ^   a 
fober,    virtuous  man^    and    a   man  of  letters,    and 
who  had   qualified  himfelf  according  to  law  when 
th fey  were  lent  to  him  5  but  when  the  Abjuration- 
Oath  was  enjoined,  that  it  feems  he  refufed  it,  which, 
as  foon  as   he   was  apprized    of,    he  took   his  fons 
from  him. 

The  Lord  barton  having  made  a  reply  to  this,  ^d.  ?^ar. 
went  on,  and  faid,  that  although  he  liad  been  born''"' 
and  bred  a  difTenter,  yet  he  foon  conformed  to  the 
Church,  when  he  grev/  up,  and  became  acquainted 
with  its  dodrine  and  difcipHne-,  that  he  was  now 
firmly  refolved,  by  God^s  blelTing,  always  to  con- 
tinue in  that  Church,  and  woukl  go  as  far  in  de- 
fending it  as  any  man :  Wherefore  if  he  were  now  fen- 
fible  that  it '^^s  in  any  danger,  he  would  be  heartily 
ready  in  providing  remedies  againft  it-,  but  that, 
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after  all  the  ciy,  and  expedlations  they  were  fcrewed 
up  to,  of  hearing  wherein  thofe  dangers  coniifted,  it 
appeared  juft  as  he  expedled,  namely,  that  it  was 
only  repeating  the  Memorial^  which  pamphlet  he  had 
carefully  read  over,  but  could  learn  nothing  from  it, 

except  that  the  D  of  5— -,  the  E— —  ot 

R ,    the  E of   N—- ,    were   out 

of  place.  What  thefe  5's,  R's^  and  A^'s  meant, 
he  could  not  tell ;  perhaps,  there  might  be  feme 
charms  in  it  for  the  church's  fecurity :  But  if  thoie 
letters  meant  Ibme  noble  Peers  there  prefent,  he 
remembred  very  well,  that  fome  of  them  fate  \i\ 
the  high  commilTion-court,  and  then  made  no  com- 
plaints of  the  church's  danger  •,  but  now  that  we 
had  a  Queen,  who  was  herlelf  a  real  lover  of  the 
church,  and  had  given  fuch  encouragement  and 
bountiful  tokens  of  her  affection  for  it ;  we  mull  be 
amuled  with  the  church's  danger :  But  he  conclude 
ed  with  being  of  opinion,  that  the  church  was  in  no 
danger. 
Bifliop  of  The  Bifliop  of  Ely  flood  up,  and  moved  that  the 
^'  Ju'^gcs  alio  might  be  confulted  what  power  the  Queen 

had  in  vifiting  the  univerfities,  complaining  of  the 
heat  and  paflion  of  the  Gentlemen  there  -,  which 
they  inculcated  into  their  pupils,  who  brought  the 
fame  fury  with  them  to  the  pariflies,  when  they 
came  abroad,  to  die  great  difturbance  of  publick  cha- 
rity ;  that  at  the  eleclion  at  Cambridge  'twas  fhame- 
ful  to  fee  100  or  more  young  fludents,  encouraged 
in  hollowing  like  fchool-boys  and  porters,  and  cry- 
ing out,  "No  fanatick^  710  occafional  conformity^  againil 
two  worthy  Gentlemxn  that  flood  candidates.  Then 
he  complained  of  the  undutifulnefs  of  the  clergy  ^o 
their  Bilhops,  and  the  difficulty  they  had  to  govern 
them  regularly. 
Biinop  of  The  Bifhop  of  Litchfield  and  Coventry  made  the 
fnTcItl-  ^^^^^  complaint.  He  fpoke  of  the  opprobrious 
^7.  names  the  clergy  gave  rheir  Bifliops,  and  of  the 

calumnies  they  laid  on  them,  as  if  they  were  in  a 

plot 
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plot  to  deflroy  the  church,  and  had  compounded  to 
be  the  kill  of  their  order,  and  when  the  plot  was 
ripe,  to  refign  their  bidiopricks,  and  accept  a  pen- 
fion  for  hfe.  FJe  alledged,  that  the  church  was  as 
well  governed  as  it  had  at  any  time  beenj  chal- 
lenged any  body  to  clxarge  the  Billiops  with  any 
omiiTion  of  their  duty,  or  any  adlion  wherein  they 
drained  or  injured  any  body.  Then  he  fpoke  of 
the  honour  he  had  had  to  fufFer  in  a  good  caufe, 
and  thought  that  might  have  proteded  his  repu- 
tation from  tl\e  calumny  of  being  an  enemy  to  the 
chur.ch. 

The  Bifliop  of  Bath  and  Wells  alfo  fpoke,  2inABatb\n^ 
£omplained  of  t\\t  terms  of  the  high  church  and'^*^^^^- 
Jew  church ;  that  it  was  an  invidious  diftindion, 
tending  to  fet  us  at  enmity  ;  that  by  high  church, 
people  were  made  to  believe  a  man  inclined  to  po- 
pery, or,  at  leaft,  one  that  endeavoured  to  carry 
jchurch  power  beyond  our  conilitution,  which  he 
thought  w^as  great  injuftice,  the  Gentlemen  that 
bore  that  ciiaradler  meaning  nothing  more,  than  to 
keep  up  to  the  juft  dignity  and  difcipline  of  the 
church.  Neither  did  he  believe,  that  the  others, 
called  low  church,  had  any  defigns  of  lowering  or 
levelling  it  with  prefbytery,  as  v/as  on  the  other  hand 
malicioullv  fuggelled. 

The  Duke  of  Leeds  flood  up,  and  Hiid,  he  ap^-^.^^/^ 
prehended  the  church  was  in  danger,  and  could  not  be 
lafe  without  the  a6l  againft  accafional-conformity, 
and  that  the  Qneen  had  in  difcourie  v/ith  him  de- 
clared herfelf  of  that  opinion. 

The  Lord  Somcrs  recapitulated  all  the  arguments ^°^'^'^'' 
,on  both  fides,  added  his  own  judgment,  and  ended 
with  a  declaration,  that  the  nation  was  happy  under 
a  mod  wife  and  juft  adminiilrauon,  wherein  the  pub- 
Jick  money  was  juftjy  applied,  the  treafury  kept 
in  a  moft  regular  method,  and  thereby  the  publick 
credit  in  the  higl^ft  eflecm,  the  armies  and  fleets 
were  fupplicd,  and  the  iuccefs  of  her  Majefty's  arms 

I  i  4  gave 
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and  the  nation  greater  honour  and  reputation,  than 
had  been  known,  and  that  we  had  a  fair  profpe6l  of 
bringing  the  warto  ahappy  conclufion,  to  the  im- 
mortal honour  of  the  prefent  age,  and  theinexpreflible 
benefit  and  fafety  of  pofterity :  Wherefore  for 
men  to  raife  groundlefs  jealoufies  at  this  time  of 
day,  it  could  mean  no  lefs,  than  an  intention  to  im- 
broil  us  at  home,  and  to  defeat  ail  thofe  glorious 
defigns  abroad. 
Church  The  debate  at  length  being  over,  the  queftion 

voted  in  no     ^^   ^^    whether  the  church  of    Emhnd  was  in 

danger.  r     ?  5     a      J  j-    t  • 

danger,  or  not  r  And  upon  a  divifion,  it  was  car- 
ried in  the  negative  :  m^s  6 1 ,  yea^s  30,  the  Queen 
prefent.  Next  day  the  Lords  fent  a  melTage  to  tlie 
Commons,  to  acquaint  them  with  their  proceedings 
touching  the  church,  and  defuing  their  concurrence 
to  the  following  refolve,  viz. '  Relblved  by  the  Lords 
^  fpiritual  and  temporal,  and  Commons  in  Parlia- 
"'  ment  aflembled,  that  the  church  of  England^,  as 

*  by  law  eflablifhed,  which  was  refcued  from  the  ex- 
•^  tremeil  danger  by  King  ^ il/J am  th^  third,  of  glo- 
^  rious  memory,  is  now,  by  God's  blefTing,  under 

*  the  happy  reign  of  her  Majefty,  in  a  moft  fafe  and 
'  flourifhing  condition,  and  v/hofoever  goes  about  to 

*  fuggeft  and  infinuate,  that  the  church  is  in  danger 
^  under  her  Majefty*s  adminiftration,  is  an  enemy  to 
*^  the  Queen,  the  church  and  the  kingdom.'  This  relb- 
lution  being  carried  in  the  houfe  of  Lords,  as  afore- 
faid,  by  fo  great  a  majority,  the  oppofite  fide,  how- 
ever, entred  the  following  reafons  for  diffenting. 

Vijfentient, 
I.  Becaufe  we  humbly  conceive,  there  may  be 
dangers  to  the  church  always  impending  on  leveral 
accounts,  the  prayei^s  fet  forth  to  be  ufed  on  the  fo- 
lemn  tafls-days,  under  the  head  of  a  prayer  for  uni- 
ty, imploring  God  Almighty's  grace,  that  every  bo- 
dy may  feriouily  lay  to  heart  the  great  dangers  we 
are    m   by  our  unhappy  divifions,    fhew    plainly, 

that 
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that  in  the  opinion  of  the  compilers  of  the  form  of 
that  prayer,  and  in  her  Majelly's  judgment,  who 
commands  ic  to  be  ufed  in  all  the  cliurches  and  chap- 
pels  throughout  Engla)id  and  Wales ^  there  are  very 
many  dangers. 

2.  We  humbly  conceive  the  church  in  danger  from 
a  neighbouring  kingdom,  which,  tho*  under  her 
Majefty's  fovereignty  during  her  life,  (which  God 
long  preferve)  hath  not,  by  any  means,  yet  been  in- 
duced, to  fettle  the  lame  fuccefTion  to  the  crown,  as  is 
eftablilhed  by  law  in  this  kingdom  in  the  proteftant 
line ;  but,  on  the  contrary,  that  fuccelTion  has 
been  abrogated  by  the  ad  of  fecurity,  which, 
with  feveral  other  acts,  paflcd  in  that  kingdom, 
has  been  judged  by  this  houfe,  in  the  laft  Parlia- 
ment, to  be  dangerous  to  the  prefent  and  future 
peace  of  this  kingdom  ;  and  therefore  we  may  juftly 
fear  there  are  dangers  from  hence  both  to  church 
and  ftate. 

3.  We  humbly  conceive,  there  may  be  very  great 
dangers  to  the  church,  for  want  of  a  law  to  pre- 
vent any  perfons  whatfoever  from  holding  offices  of 
truft  and  authority,  both  in  church  and  ftate,  who 
are  not  conftantly  of  the  communion  of  the  church 
eftablilhed  by  law ;  and  therefore  on  the  account  of 
the  unhappy  divifions  in  the  kingdom,  in  points  of 
religion  and  divine  worlhip,  as  alfo,  on  the  account  of 
the  calamities  of  this  age,  in  the  too  publick  and 
commiOn  difowning  any  religion  at  all,  the  church 
may  be  in  danger. 

4.  Tho'  we  have  an  entire  confidence  in  her  Ma- 
jefty's zeal  and  piety  to  the  church,  we  dare  not 
in  duty  to  her  Majefty  and  the  lervice  of  the  go- 
vernment, condemn  all  fuch  as  may  have  fears,  in 
relation  to  the  prefervation  of  the  church,  and  fafe- 
ty  of  the  crown.  ^i-,l).^.;  . 

■-:  5.  Being  fincerely  convinced  that  thelc  reafons, 
among  fome  others  mentioned  in  the  debate,  are  fuf- 

ficient 
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ficicnt  to  juftify  our  fears,  we  humbly  conceive,  that 
it  is  not  a  proper  way  to  prevent  dangers,  by  vot- 


ing  there  are  none. 

Buckingham, 

Craven. 

Northampto?^ 

Chandois. 

Carnarvon, 

Guernfey, 

Weymouth, 

Thanet, 

OJborn, 

Scar/dale, 

Denbigh, 

Rochejler, 

George^  Bath  and  Wells, 

Comvay. 

Granvile, 

Howard  Efcrick, 

Beaufort, 

Henry^  London, 

Winchelfea, 

Leeds, 

Nottingham, 

Guilford, 

North  and  Gny, 

Abingdon, 

Anglefea, 

Haverfham, 

The  Archbifhop  of  Tork^  and  Bilhop  of  Rochefler^ 
protefted  fince. 

Now  the  Commons  on  the  8th,  taking  the  refo- 
lution  of  the  Lords  into  their  confide  ration,  the  que- 
ition  was  put  whether  they  fhould  refer  the  fame  to 
a  Committee  of  the  whole  houfe,  and  carried  it  for 
the  latter, j^^V  220,  no's  157  ;  and  agreeing  with  the 
Lords  to  fill  the  blank  their  Lordlhips  had  left  for 
the  word  Commons,  in  the  refblve,  they  likewile 
agreed  with  them  upon  an  addrefs  to  her  Majefty, 
(who,  on  the  3d,  wasplealed  to  give  the  royal  affent 
to.  An  a5i  for  exhibiting  a  bill  in  this  prefent  Parlia- 
fnent^  for  naturalizing  the  moft  excellent  Princefs 
Sophia,  Ele5irefs  and  Butchefs  Dowager  of  Hanover, 
and  the  ijfue  of  her  body.)  They  prefented  it  on  the 
14th,  to  this  efFcd. 

[lament's «  T  71 7E  your  Majefty's  moft  dutiful  and  loyal  fub- 

%^ln>  '     ^  ▼     j^^s,  the  Lords  fpiritual  and  temporal,  and 

^  Commons,  in  Parliament  aflemblcd,  having  taken 

*  into 


parliament 

addrefs 

the 
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into  confidcnition  your  MajcftyVs  moil  gracious 
fpeech  at  the  opening  ot  this  Parliamtrnt,  have  up- 
on mature  deUbcration  come  to  the  following  re- 
folution. 

'  Refohed^  hy  the  Lords  fpiritual  and  temporal^  and 
Commons  in  Parliament  ajjemhled^  "That  the  church  of 
England,  as  by  law  ejlablifiedy  which  was  refcued 
from  the  extreamefi  danger  hy  King  William  the  thirds 
of  glorious  memory^  is  nozv^  by  God^s  bleffmg^  under 
the  happy  reign  of  her  Maje/ly^  in  a  moft  fafe  and 
flourijloing  condition  •,  and  that  whoever  goes  about  to 
juggefl  and  inftnuate^  that  the  church  is  in  danger 
under  her  Majeftfs  adminijlration^  is  an  enemy  to 
the  ^een^  the  church,  and  the  kingdom. 

'  Which  we  humbly  beg  leave  to  lay  before  your 
Majefty,  and  as  your  Majefty  has  been  pleafed  to 
exprefs  a  juft  indignation  againfl  all  fuch  wicked 
perfons,  {o  we  affure  your  Majefty,  that  we  fhall 
be  always  ready,  to  the  utmoit  of  our  power,  to  af^ 
fifl  your  Majefty  in  difcountenancing  and  defeat- 
ing their  pra6lices :  And  we  humbly  befeech  your 
Majefty,  to  take  effedual  meafures  for  the  making 
the  faid  refolution  publick,  and  alfo  for  puniihing 
the  authors  and  fpreaders  of  thefe  leditious  and 
fcandalous  reports  •,  to  the  end  that  all  others  may, 
for  the  ftiture,  be  deterred  from  endeavouring  10 
diftrad:  the  kingdom,  with  fuch  unreafonable  and 
groundlefs  diftrufts  and  jealoufies.  To  this  her 
Majefty  was  pleafed  to  anfwer. 

My  Lords  and  Gentlemen, 

/Shall  readily  comply  with  your  addrefs,  and  am  very 
well  pleafed  to  find  both  Hoifes  of  Parliament  fo  for- 
zvard  to  join  with  me,  in  putting  a  flop  to  thefe  ma- 
licious reports. 

The  19th  an  ingrofled  bill  from  the  Lords,  en- 
tituled,  An  a^  for  the  better  fecurity  of  her  Majefty^ s 

perfon 
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■per f on  and  government^  and  of  the  fuccejfwn  to  the  crown 
of  England  in  thefroteflant  line^  was  read  a  fecond 
time,  and  Charles  C^far,  Elq;  upon  the  debate  of 
the  faid  bill.  Handing  up  in  his  place,  and  faying  the 
words  following ;  ("which  were  dire6ted  by  the 
houie  to  be  fet  down  in  writing  at  the  table)  there 
is  a  noble  Lord^  without  whofe  advice  the  ^een  does 
nothings  who  in  the  late  reign  was  known  to  keep  a  con- 
fiant  correfpondence  with  the  court  at  St,  Germains. 
And  the  faid  Mr.  C^efar  endeavouring  to  excufe  him- 
felf,  and  being  called  upon  to  withdraw,  and  he  be- 
ing withdrawn  accordingly,  and  a  debate  arifing 
tliereupon;  the  houfe  refolved,  that  the  faid  words 
are  highly  diihonourable  to  her  Majefty's  perfon  and 
government.  And,  that  the  faid  Charles  C^far 
Efq;  fliould  for  his  faid  offence  be  committed  pri- 
foner  to  the  Tower. 

Purfuant  to  the  addrefs  above  mentioned,  on  the 
iOth  the  following  proclamation  was  publilhed. 

ANNE  R. 
Queea's      *  T  7f  TPIcreas  of  late  feveral  perfons  endeavouring 
Praciamati-^  <    y  y     ^^  foment  animofities,  and  to  cover  defigns 
church.      '  which  they  dare  not  publickly  own,  have  falflys 

*  feditioufly,  and  maliciouily  fuggefted,  the  church 

*  of  England  as  by  law  eftablifhed,  to  be  in  danger, 

*  at  this  time,  whereof  v/e  thought  fit  to  take  notice 
-'  in  our  fpeech  made  at  the  opening  of  this  Parlia- 

*  ment :  And  whereas  the  Lords  fpiritual  and  tem- 
^  poral,  and  Commons  in  Parliament  aflembled, 
'  have  by  their  humble  addrefs  reprefented  to  us, 

*  that  having  taken  into  confideration  our  laid  moft 

*  gracious  fpeech,  they  had,  upon  mature  deliberati. 
'  on,  come  to  a  refolution,  which  they  laid  before 

*  us,  aiTuring  us,  that  as  we  had  been  pleafed  to  ex- 

*  prelsa  juft  indignation  againft  all  fuch  wicked  per- 
*'  fons,  they  will  be  always  ready,  to  the  utmoft  of 

*  their  power,  to  alfift  us  in  difccuntenancing  and 

'  defeating 
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*  defeating  their  pra6tices,  hunibly  bcfecching  (iS  to 
^  take  effe^liuil  meailires  for  the  making  the  laid  re- 
'  Ibkition  publick,  and  alio  lor  punifliing  the  authors 

*  and  rpreaders  of  thefe  feditious  and  fcandalous  re- 
'  ports,  to  the  end  that  all  others  may^  for  the  future, 
'  be  deterred  from  endeavouring  to  diftradt  theking- 
*-  dom,  with   fuch  unreafonabk  and  groundkfe  dil- 

*  trufts  and  jealoufies  :   We  therefore  at  the   faid 

*  humble  requeft  of  the  Lords  fpiritual  and  tempo- 
'  ral,  and  Commons  in  Parliament  ailembled,  do  by 
'  this   our  royal   proclamation,  make  publick    the 

*  laid  relolution,  which  follows  in  thefe  words  : 

Refohed^ 

'  By  the  Lords  fpiritual  and   temporah   ^«^  ^^^ 

'  mons    in    Parliament  ajfembled^    that  the  church  of 

'  England,  as  by  lazv  eflahlifhed^  which  was  refctied 

'^  from     the     extrcraefi     danger    hy     King     William 

*  the  thirds  of  glorious  memory^  is  now  hy  Code's 
*"' hlejfmg^     under    the    happy    reign    of    her   Majefiyi 

*  in    a   mofl   fafe  and  flourifhing  condition  ;  and  that 

*  whofoever  goes  about  to  fuggefl  and  infinuate^  that 
'  the  church   is  in   danger   under  her  Majefiyi s  adjm- 

*  nifiratton^  is  an  enemy  to  the  §ueeny  the  churchy 
'  and  kingdom. 

'  And  we  do  hereby,  by  the  advice  of  our  Privy- 

*  Councils  declare,  tliat  we  will  proceed  with  the 
'  utmoft  feverity  the  law  fhall  allow  of,  againft  the 
'  authors  or  fpreadcrs  of  the  faid  feditious  and  fcan- 

*  dalous.  reports.     And  we  do  hereby  ftridlly  charge 

*  and  command  all  and  fingular  our  Judges,  Juftices 

*  of  the  peace,  Sheriffs,  Mayors,  Bailiffs,  and  all  other 
^  our  minifters  whatfoever,  to  take  effciStual  care  for 

*  the  fpeedy  apprehenfion,  profecution  and  punilh- 
'  ment  of  all  fuch  pcrfons,  who  have  or  fhall  at  any 

*  time  hereafter  offend  herein.  And  we  do  hereby 
"  further  require  and  command  all  our  loving  fub- 

*  jecls  whatfoever,  to  difcover  and    apprehend    all 

*  an4^<^yer,y  p5rlbfi f^nd  pcrfons  whatfoever  offending, 

"^*' ..   '"    "  *  K:  'as 
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*  as  aforefaid,  to  the  end  they  may  be  dealt  with  and 
'  proceeded  againft  according  to  law.  And  whereas 
'  the   faid  feditious    and   fcandalous   reports  have 

*  been  greatly  promoted  and  fpread,  by  the  printing 

*  and  publifhing  of  a  malicious  and  feditious  libel, 
'  indtuled.  The  Memorial  of  the  Church  of  England, 
'  humbly  offered  to  the  confideration  of  all  true  lovers  of 

*  our  church  and  confiitution :  And  whereas  David 
^  Edwards^  of  the  parifh  of  St.  Dunfan^s  in  the  JVefly 

*  London^  Printer,  is  charged  on  oath  to  be  the  prin- 
^  ter  and  publifher  of  the  faid  libel,  and  is  now  un- 
'  der  profecution  for  the  fame,  and  on  that  account 
'  abfconds  from  judice,  and  the  author  or  authors 

*  of  the  laid  libel  is,  or  are  not  difcovered,  we  do 

*  hereby  further  require  and  command  all  Our  loving 

*  iiibjefts  whatfoever,  to  difcover  and  apprehend  the 

*  laid  David  Edwards^  and  the  author  or  authors  of 
^  the  iaid  libel,  to  the  end  they  may  be  dealt  withal, 
^  and  proceeded  againfl:  according  to  law,  <^c. 


The  End  of  the  Fourth    Volume. 


